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TENDENCY TOWARD STRICT CONSTRUC- 
TION OF STATUTES IMPOSING CONDI- 
TIONS FOR DOING BUSINESS ON FOR- 
EIGN CORPORATIONS. 





The recent cases show a decided ten- 
dency toward a strict construction of stat- 
utes which require foreign corporations 
to comply with certain regulations before 
doing business in the state. In the recent 
case of South Bay Co. v. Howey, 1go N. 
Y. 240, the court construed the following 
provisions of the General Corporation Law 
of New York: “No foreign stock corpor- 
ation other than a moneyed corporation 
shall do business in this state without hav- 
ing first procured * * * a certificate 
that it has complied with all the require- 
ments of law,” * * * and that “no 
foreign stock corporation doing business in 
this state shall maintain any action in this 
state upon any contract made by it in this 
state unless prior to the making of such 
contract it shall have procured such cer- 
tificate.” 

In the principal case the plaintiff, a man- 
ufacturing corporation, brought suit to 
recover on a policy of insurance which it 
had contracted for in the state of New 
York before it complied with the law of 
New York as above set forth. The court 
held no recovery could be had on this pol- 
icy, saying: “The plaintiff has not procur- 
ed such certificate. If, therefore, it is a for- 
eign stock corporation doing business in 


this state, and the contract of insurance is a. 


contract made by it in this state, it cannot 
maintain this action. It is not an answer to 
the position of the defendant to say that his 
defense is technical, because, if the plain- 
tiff comes within the provisions of the stat- 
utes quoted, the defense is in accordance 
with the policy of this state. Foreign cor- 
porations doing business in this state should 
comply with the laws of this state.” 





Another recent case has shown the same 
tendency. We refer to the case of Thomas 
Manufacturing Co. v. Knapp, 112 N. W. 
Rep. 989. In this case the plaintiff corpor- 
ation sued its agent for corporation moneys 
received by the agent and for which he 
refused to account. ‘The Supreme Court of 
Minnesota held, however, that the corpora- 
tion could not recover on the ground’ that 
it had failed to comply with the statutory 
provisions prescribed as a prerequisite to 
the doing of business in the state-of Min- 
nesota. The court said: “Foreign corpora- 
tions are denied the right to resort to the 
courts for the purpose of enforcing any 
claim arising out of business which they 
are forbidden to transact in the state with- 
out having first complied with the require- 
ments of the statute. The terms of the 
statute are in no wise burdensome. In or- 
der to secure compliance therewith the 
legislature has imposed a penalty upon the 
corporation, and in addition thereto has 
withdrawn the privilege previously enjoy- 
ed through comity of maintaining action in 
the courts of the state. It is expressly pro- 
vided that ‘no corporation which shall fail 
to comply with the provisions of this act, 
can maintain any suit or _ action, 
either legal or equitable, in any of the 
courts in this state upon any demand, 
whether arising out of contract or tort.’ 
No limitations are expressed and no excep- 
tions can be implied. The corporation must 
comply with the law, or the courts of the 
state are closed to it. The statute expresses 
a clearly defined public policy, and it is in- 
conceivable that in the face of this prohi- 
bition a foreign corporation may, with- 
out complying with the statute, establish an 
agency within the state, proceed to transact 
business in violation of the statute, and 
when its agent neglects to account for 
money received in the course of such 
business, bring an action in the state court 
against the agent, and be heard to assert — 
that the agent cannot raise the question 
of the right of the corporation to maintain 
the action. This would be to make the pub- 
lic policy of the state subsidiary to the pro- 
priety and policy of a rule of private law, 
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which forbids an agent to question the right 
of his principal to money collected by him 
for the principal. Such a rule entirely ig- 
nores the broad and controlling rights of 
the public.” 








NOTES OF IMPORTANT DEUISIONS. 





APPEAL AND ERROR—PROCEEDINGS 
NOT ACCORDING TO COURSE OF COM- 
MON LAW.—The doctrine that there is no ap- 
peal, ordinarily, unless a_ statute expressly 
gives an appeal, in special or extraordindry 
proceedings not according to the course of the 
common law, is applied in United States Gyp- 
sum Co. v. Perkins, Circuit Judge (Mich.), 114 
N. W. Rep. 666. In Michigan the statute con- 
fers jurisdiction in condemnation proceedings 
upon the probate court. The suit was 
brought by a railroad company to condemn 
certain lands for a right of way. There was 
a preliminary hearing before the probate judge 
and decision against the petitioner. The pe 
titioner appealed to the circuit court. After 
the matter had been argued, the circuit court 
concluded that the respondents had waived 
the right to object to the exercise of appellate 
jurisdiction, and an order was made that the 
proceedings be continued in the circuit 
court before a jury. Thereupon relators ap- 
plied to the supreme court for a writ of certio- 
rari to review the action of a circuit court. On 
the question of the right to an appeal the 
court says: “It is the general rule that unless 
the statute expressly gives an appeal, there is 
no appeal, nor can a review be had by writ of 
error, in special or extraordinary proceedings 
not according to the course of the common law, 
Proceedings to condemn land are special and 
summary in character and while subject to ju- 
dicial review and supervision for certain pur- 
poses, are not judicial proceedings.” It was 
held, therefore, that as the appeal was 
not taken according to the provisions of any 
statute the appeal in this case was improperly 
granted and that the proceedings could only be 
reviewed by writ of certiorari. 





SALBPS—RESCISSION AND REDELIVERY 
BY PURCHASER.—In the recent case of Pitch- 
er v. Webber (Me.), 68 Atl. Rep. 593, occurs 
an interesting discussion of the subject of res- 
cission and redelivery by the purchaser. The 
action was brought for the price of an automo- 
bile alleged to have been purchased by defen- 
dant. Defendant claimed that there were 
such misrepresentations as authorized him to 





rescind the contract which he claimed to have 
done. Plaintiff disputed the rescission claim- 
ing that there was no redelivery. The evi- 
dence was to the effect that plaintiff owned an 
automobile at Saginaw, Mich. The defendant 
lived in Lewiston. Mr. Nudd, plaintiff’s agent, 
sold the automobile to defendant, and as an 
inducement represented that it was a White 
machine of the 1904 model, was in perfect run- 
ning order, had never met with an accident 
or been injured in any way and was in perfect 
shape, whereupon defendant agreed to buy the 
machine, which was shipped to him at Lewis- 
ton from Saginaw. Upon trial, the machine 
was found unworkable and imperfect, and 
through its imperfections, was damaged with- 
out any fault upon the part of the defendant. 
It was sent to Boston for repairs with Mr. 
Nudd’s approval, and the makers wired defen- 
dant that the machine was a 1903 model, in- 
stead of a 1904 model. The telegram was 
shown Mr. Nudd, who declared it impossible, 
and by consent the matter was allowed to rest 
until defendant could go to Boston. When 
he arrived in Boston he found that the ma- 
chine was a 1903 machine and otherwise 

different from the representations, and he 
wrote his brother to tender the machine back 
to Mr. Nudd. Mr. Nudd refused to receive it, 
even if it were shipped back to Lewiston, 
claiming that he had nothing to do with it, 
and defendant wrote plaintiff at Saginaw, 
Mich., offering to ship the machine to plaintiff 
or to any person or place that plaintiff might 
designate. Plaintiff refused to take the ma- 
chine back. There was judgment for plain- 
tiff, and defendant appealed. In reversing 
the lower court, it was held that the jury might 
reasonably have found that the defendant had 
a right to rescind the contract of sale for mis- 
representations. The court says: “The plain- 
tiff, however, invoked at the trial the general 
rule that, to effect a rescission of a_ sale 
by the vendee, he must redeliver the article 
to the vendor at the place where the vendor 
delivered it to him, and contended that as no 
such redelivery was made in this case, no re 
scission was effected. - Such redelivery is un- 
doubtedly the vendor’s right, but it is a right 
he may waive; and if upon vendee’s offer to 
redeliver the article by way of rescission of 
the sale, he plainly gives him to understand 
that such redelivery would be useless, that it 
would not be accepted, he does waive the 
right. The law does not require useless acts 
or words, and taking the vendor at his word, 
it cannot matter to him where the article is 
left, at least until he withdraws his refusal to 
accept it.” The defendant requested an in- 
struction that he had a right, relying upon the 
statements of plaintiff and Mr. Nudd, to assume 
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that an actual redelivery would be nugatory 
and useless, and that, therefore, the rescission 
was effected without actual delivery back. 
The trial court refused to’so instruct. Dis- 
cussing this ruling the following language was 
used: “We think the ruling was erroneous and 
clearly prejudicial to the defendant. It is ap- 
parent from the evidence that the jury might 
reasonably have found that the plaintiff and 
his agent, Nudd, had in advance plainly re 
fused to accept redelivery, and thus had 
waived it. In such case an actual redelivery 
would not be essential to an effective rescis 
sion.” It was also insisted by plaintiff that 
defendant could not rescind, as he had not 
done so immediately upon the discovery of the 
misrepresentations, but the court held that the 
vendee is not bound to rescind upon the first 
discovery, or supposed discovery, but is en- 
titled to time for inquiries, experiments and 
tests. It is even held that he may waive im- 
perfections or misrepresentations first discov- 
ered, and yet be afterward entitled to rescind 
upon the discovery of others, especially in 
view of the suggestion made by plaintiff’s 
agent. The statement of the law applicable 
to the state of facts in this case is undoubtedly 
sound law, and supported by the weight of 
authority and rests upon reason and honesty. 
Plaintiff further objected that they were not 
compelled to accept the machine because of the 
fact that it was in an injured condition. The 
jury, however, might have found that the dam- 
aged condition of the machine was due to its 
own defects, and not at all to any fault of the 
defendant, and it was held that in such case 
the defendant could rescind the sale by return- 
ing the machine in its damaged condition. In 
other words, the vendee is not to be regarded 
as an insurer, particularly not against dam- 
ages growing out of some defect existing at the 
time of the sale and fraudulently hidden from 
the buyer. To hold otherwise would seem- 
ingly permit a seller to profit by his own mis- 
representations and fraud. 





LOSS OF GOODS BY CARRIERS—BUR- 
DEN OF PROOF IN ACTION FOR LOSS OF 
GOODS.—That in an action against a carrier 
for loss of goods, where the plaintiff proves 
delivery to the carrier, and non-delivery to con- 
signee, the burden is upon the carrier to jus- 
tify the non-delivery is held in Hammett & 
Katter v. Wabash R. Co. (Mo.), 106 S. W. Rep. 
1106. In the course of the opinion it is said: 
“The plaintiffs made out a prima facie case. 
They showed that the goods were shipped on 
the defendant’s road, to be delivered at Lex- 
ington, and that afterwards it was directed to 
rebill and reship them to Holden. The goods 
not having been delivered at either place, it 





devolved upon the defendant to justify the non- 
delivery.” This statement of the law is well 
supported by the authorities. 








THE MEASURE OF DAMAGES IN 
CASES WHERE ONE OFFICER OF 
A CORPORATION WRONGFULLY 
PREVENTS A CO-OFFICER FROM 
DISCHARGING HIS DUTIES. 





The rights and remedies of an employee 
wrongfully discharged by the employer, 
have been so frequently considered by 
courts that certain and definite rules of law 
governing them have been _ established. 
There is absolute unanimity among the 
many decisions, that when there is a breach 
of a contract for hire without cause, the 
employer is liable in an action brought by 
the wrongfully discharged employee.? While 
there is this unanimity as to the liability 
of the employer, there is a division among 
the courts as to whether that liability is 
for the amount of the compensation stipu- 
lated for in the contract of hire, or merely 
for damages. And, though a division of 
courts there is, it is by no means an even 
division ; there is a minority and a majority 
holding. ‘ 

The minority holding which permits the 
recovery of stipulated compensation, is 
based upon what is known as “constructive 
service,” which doctrine was first announced 
in the English decision of Gandell vy. Pon- 
tigny.? For a while this holding was fol- 
lowed by the English courts.? Such a 


(1)Levin v. Standard Fashion Co., 34 N. Y. 8. 
R. 299; Nations v. Cudd, 22 Tex. 550; Bond v. 
Carpenter, 15 R. I. 440; Stewart v. Walker, 14 
Pa. 293; Clancey v. Robertson, 2 Mill. Const. 
404; Brinkley v. Swicewood, 65 N. C. 626; Ehr- 
lich v. Aetna Life Ins. Co., 88 Mo. 249; Evans 
v. St. Louis, I. M. & S. R. Co., 24 Mo. App. 114; 
Harrington v. Gies, 45 Mich. 374; Whitaker v. - 
Sandifer, 1 Duv. 261; Baron v. Placide, 7 La. 
Ann. 229; Richardson v. Ea Mach. Works, 
78 Ind. 422, 41 Am. Rep. 584; Rogers v. Parham, 
8 Ga. 190; Alexander v. Americus, 61 Ga. 36; 
Moody v. Leverich, 4 Daly, 401; Howard v. Daly, 
61 N. Y. 362, 19 Am. Rep. 285; Weed v. Burt, 
78 N. Y. 191; Stubbe v. Waldeck, 78 Wis. 437; 
Larkin v. Hecksher, 51 N. J. L. 188. 

(2) 4 Campb. 375. ' 

(3) Pagani v. Gandolfi, 2 C. & P. 370, 12 E. 
C. L. 177; Aspdin v. Austin, 5 Q. B. 671, 48 EB. 
c. L. 671. 
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holding was based upon the theory that a 
“readiness to perform and a tender of per- 
formance are equivalent to performance of 
the contract upon the servant's part.”* This 
holding was subsequently overruled, and 
the English courts now hold that there can 
be no recovery upon the theory of con- 
structive service.° 

In the United States there is still a di- 
vision of the courts, some sustaining the 
constructive service doctrine,® but the ma- 
jority holding is to the effect that an action 
for damages for breach of contract is the 
only one that will lie.* In those jurisdic- 
tions where the doctrine of constructive ser- 
vice is adhered to, it is permissible to insti- 
tute suit at the end of each period when 
compensation falls due, while the other 
holding allows but one suit and one recovery 
for the breach, the contract being held en- 
tire. The attitude of the courts holding 
the latter view toward the doctrine of con- 
structive service may be seen from the fol- 
lowing quotations : 

“The doctrine is, however, so opposed to 
principle, so clearly hostile to the great mass 
of authorities and so wholly irreconcilable 
to that great and beneficent rule of law that 
a person discharged from service must not 
remain idle, but must accept employment 
elsewhere if offered, that we cannot accept 
it. If a person discharged from service 
may recover wages, or treat the contract as 
still subsisting, then he must remain idle 
in order to be always ready to perform the 
service. How absurd it would be that one 
tule of law should call upon him to accept 
cther employment, while another rule re- 


(4) 20 Am. & Eng. Ency. of Law (2d Ed.) 40. 

(5) Archard v. Hornor, 3 C. & P. 349, 14 E. 
C. L. 342 (leading case); Smith v. Hayward, 7 
Ad. & El. 544, 34 E. C. L. 154; Elderton v. 
Emmons, 6 C. B. 178, 60 E. C. L. 178; Flewings 
v. Tisdal, 1 Exch. 295; Goodman v. Pocock, 15 Q. 
B. 576. 69 E. Cc. L. 576; Cutter v. Powell, 2 
Smith Lead. Cas. 1. 

(6) Strauss v. Meertief, 64 Ala. 299, 38 Am. 
Rep. 8; Gardenhire v. Smith, 39 Ark. 287; Web- 
ster v. Wade, 19 Cal. 291, 79 Am. Dec. 218; Spahn 
y. Willman, 1 Penn. (Del.) 125; Chiles v. Mill 
Co., 68 Ill. 123. See other cases cited in 20 Am. 
& Eng. Ency of Law (2d Ed.) 41. 

(7) See citations from various jurisdictions, 
20 Am. & Eng. Ency of Law (2d Ed.) 41. 





quired him to remain idle in order that he 
may recover full wages. The doctrine of 
‘constructive service’ is not only at war 
with principle, but with the rules of politi- 
cal economy, as it encourages idleness and 
gives compensation to.men who fold their 
arms and decline service, equal to those 
who perform with willing hands their stipu- 
lated amount of labor. Though the master 
has committed a wrong, the servant is not 
for one moment released from the rule that 
he should labor; and no rule can be sound 
which gives him full wages while living 
in voluntary idleness. For these reasons, 
if the plaintiff was discharged after the 
time of service commenced, she had an im- 
mediate cause of action for damages, wnich 
were prima facie a sum equal to the stipu- 
lated amount, unless the defendant should 
give evidence in mitigation of damages.’ 
“Salary as salary, definitely fixed . and 
agreed to, and not a sum of money as un- 
licuidated damaces for a broken contract 
of hiring, is what is sued for under the de- 
claration in the case at bar. It is a suit to 
recover wages, though no services have 
been rendered at all, and, if maintainable in 
that form, would preclude the defendants 
from showing by evidence that the plaintift 
could have secured other similar employ- 
ment during the time covered by the con- 
tract; because, if wages, distinctively as 
wages, can be recovered under such condi- 
tions instead of damages for wrongful dis- 
charge or dismissal, they must be recovered 
as specific, ascertained debts, the amount 
of which is fixed by the contract, and is in 
no way subject to abatement by circum- 
stances which would reduce the damages 
in a suit founded on a refusal by the de- 
fendant to allow the plaintiff to perform his 
part of an indivisible contract of hiring. In 
other words, if under such a contract the 
plaintiff is entitled to recover wages as wag- 
es upon the mere offer to perform, he must 
be entitled to recover just precisely the wag- 
es named in the contract, even though he 
might have obtained other work of the same 


(8) Howard v. Daly, 61 N. Y. 362, 19 Am. Rep. 
285. 
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kind at the same price during the period for 
which he claims his wages under the con- 
tract. This would be recovering for con- 
structive services. That doctrine has been 
altogether repudiated both in England. and 
this country.’ ’ 

“The plaintiff’s right to recover in this 
action, as I understand the law, is not for 
services actually rendered, but as for ser- 
vices offered to be performed, which the 
defendants refused to receive, and that 
thereby plaintiff is entitled to recover the 
amount of wages that he was to receive by 
virtue of his contract. It was sufficient for 
the plaintiff that he tendered his services 
and that the defendants gave him notice 
that he was dismissed. The plaintiff was 
not bound to tender his services daily, 
after notice that he was dismissed; 
it was for the defendants to give further 
notice of revocation of the order of dismis- 
sal. 

Had the plaintiff been unable to obtain 
other employment his damages would 
clearly have been the amount of the prom- 
ised wages.” 

“But voluntary idleness is regarded as a 
breach of moral duty, and if he remains 
willfully idle, for the purpose of charging 
another, the law regards his act as a fraud 
upon such other person, which is neither to 
be countenanced or encouraged. (Shannon 
v. Comstock, 21 Wend. 462.) If he seeks 
and finds employment, as seems to be his 
legal as well as his moral duty, then the 
damages he would be otherwise entitled to 
recover, by reason of the breach, is to be 
diminished or regulated by his actual loss, 
depending upon the actual value to him of 
the benefits obtained or to be obtained 
from such new employment. 
to be the spirit of the cases found in the 
books. (See Costigan v. Mohawk and 
Hudson Railroad Company, 2 Denio, 616, 
and cases cited; Id. 613, 614; Heine v. 
Wolf, 1 E. D. Smith, 70; 3 Johns. 518; 11 
East. 232.) In cases arising from non-per- 
formance of agreements, the damages are 


(9) Olmstead v. Bach, 78 Md. 132, 27 Atl. Rep 
501, 44 Am. St. Rep. 273. 


This seems — 





frequently necessarily attended with a great 
degree of uncertainty, and no precise or def- 
inite standard can be laid down as a rule. 
The party who sustains a loss by the willful 
violation of a contract by the other, is just- 
ly entitled as a general rule, to liberal and 
complete indemnity for the failure of such 
other. But if the party entitled to the ben- 
efits of a contract can protect himself from 
loss arising from such breach, in whole: or 
in part, with reasonable exertions, he fails in 
social and in moral duty if he omits to do so, 
regardless of the damages for which he 
may intend to hold the other contracting 
party liable. (Miller v. Mariners’ Church, 7 
Greenl. 55, 56; Taylor v. Read, 4 Paige, 
572.)"™° 

“The plaintiff’s cause of action accrued 
when he was wrongfully discharged. His 
suit is not for wages, but for damages for 
the breach of his contract by the defendant. 
For this breach he can have but one ac- 
tion.”!* ‘ 

From the foregoing quotations it will be 
seen that it is not the policy of the law 
to encourage idleness, and, consequently, 
courts are constrained to permit a mitiga- 
tion of damages to the extent of what the 
discharged employee did, and might have 
earned by the exercise of ordinary dili- 
gence. To this general rule there seems to 
be this exception, however, that when the 
discharged employee earned money after his 
discharge by engaging in something that 
would not have interfered with his regular 
employment had he not been discharged, 
there can be no reduction made on that ac- 
count.** 

Thus far, then, we may deduce the fol- 
lowing rules as being supported by the great 
weight of authority: 1. The employer is 
liable to the employee for his wrongful dis- 
charge. 2. The liability is not for stipulated 
compensation, but for damages for breach 


(10) Huntington v. O. & L. C. R. Co., 33 


How. 416. 
(11) Cutter v. Gillette, 163 Mass. 95, 39 N. 
BE. Rep. 1010. ; 
(12) Allgeyer v. Rutherford (Tex. Civ. App. 
1898), 45 S. W. Rep. 628. 
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of contract. 3. The theory of damages 
permits but one action for recovery. 4. The 
employer is entitled to a reduction of dam- 
ages to the extent of what was, and could 
have been, earned by the employee, through 
the exercise of reasonable diligence, after 
his discharge, during the remainder of the 
term, providing that actually earned was 
not so earned at some employment that 
would not have interfered with his regular 
employment had he not been discharged. 


Having now seen what law governs, 
and what the measure of damages is, in 
cases where the employer wrongfully dis- 
charges the employee, we next come to the 
question which the aim of this discussion 
is to propound, namely, what law governs, 
and what is the measure of damages in case 
the employee is not discharged by the em- 
ployer, but is prevented from performing 
his services by a fellow employee. To state 
the question in a little different manner: 
Suppose a corporation elects A and B, pres- 
ident and secretary, respectively, for the 
period of one’year, and at a stated compen- 
sation. Suppose, further, that at the expir- 
ation of six months, A, the president, 
threatens B, the secretary, with violence 
and bodily harm if he comes to the place 
where he must be to perform his duties. 
Can B institute an action at the end of each 
month for his salary, or is a recovery in one 
action a bar to subsequent actions? Is he 
required to go out and seek other employ- 
ment during the period he is unable to per- 
form his duties? Will the law allow the cor- 
poration to offset what he might have earn- 
ed during that period, or can B successfully 
rely upon the doctrine of constructive ser- 
vice? These are questions that cannot be 
answered by making reference to decisions, 
for the reason that there is not a case in 
point, as far as diligent research reveals. 
These precise questions have never been be- 
fore the courts, strange as that may seem. 

The first thing to be considered in con- 
nection with these questions, is whether or 
not there has been a breach of contract. If 
there has been a breach, then there would be 
no need of any further discussion, for the 





law is settled in such cases, as we have seen 
above. Has the president of a corporation 
the right to discharge the secretary of the 
same corporation, both being elected by 
the same body, and there being no provis- 
ions in the governing rules giving to one 
a greater power than the other? This ques- 
tion has been considered in two compara- 
tively recent cases. The first was a New 
York case,’* and the syllabus in that case 
reads: 

“The superintendent of the business of a 
corporation, appointed by its board of di- 
rectors, cannot be discharged by its presi- 
dent, but only by such board.” 

The second case is one that arose in Ala- 
bama,'* and the syllabus in that case reads 
as follows: 

“One elected secretary of a corporation 
by the directors, as provided by the by-laws, 
to hold office until his successor is elected, 
cannot be discharged by the president.” 

In both of these cases a recovery of stip- 
ulated compensation was allowed, and in 
the latter one there was allowed no diminu- 
tion of that compensation, in spite of the 
fact that the plaintiff had acted as secretary 
of another corporation during the time he 
was not permitted to perform his duties in 
the defendant corporation. 

It stands to reason that in such a case a 
different rule ought to be applied than 
where there is an absolute breach of the 
contract of hiring and discharge of the 
employee. If the president of the corpor- 
ation cannot discharge his co-officer, but 
merely prevents him from performing his 
duties, there still exists a liability on the part 
of the employee, should the corporation at 
any time demand the performance of the 
contract. Suppose that when he is prevented 
from performance he should go out and find 
other employment and contract for a term 
of hire, and then the original employer de- 
mand that he carry out his duties as orig- 
inally contracted for, would he not then be 


(18) Granger v. American Brewing Co. of 
New York, 54 N. Y. S. 590. 

(14) Mobile J. & K. C. R. v. Owen (Ala.), 
25 So. Rep. 612. 
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compelled to break one or the other of his 
contracts? It would seem that until the 
corporation itself repudiated the contract of 
hire he would be legally bound to keep him- 
self in readiness to perform at all times, and 
in order for him to recover then it would be 
necessary for him to rely upon the theory 
of constructive service, and that alone. And, 
if there has been no breach of the contract, 
what is there to prevent the bringing of an 
action at the end of each period that com- 
pensation falls due? Nothing as far as law 
or reason can show. 

But what are the rights of the corpora- 
tion as to matters of set off if the plaintiff 
has been able to, or could have, earned 
something during the time he was prevented 
from discharging his duties? If there has 
been nothing at all earned, it is the opinion 
of the writer that the defendant would not 
be heard to say that something might have 
been earned, for the reason that it is not 


the policy of the law to compel one to ren- ; 


der himself liable upon two contracts of hire 
at the same time in such a way as to make 
possible the necessity of a violation of one 
or the other. Moreover, according to 
Wood,*® it is the duty of the master to fur- 
nish employment to the servant when there 
is a contract of hire for a certain definite 
time, “and he cannot deduct from the 
wages of the servant for the time he was 
not at. work, when the failure results from 
his own fault.” If, however, the employee 
did earn something during that period, it 
would stand to reason that an offset to that 
extent ought to be allowed, providing, of 
course, that the earning was not the result 
of engaging in something that he might 
have engaged in had he continued to per- 
form his duties under the original contract 
of hire, which exception is made in cases 


where there has been an absolute breach of 


contract as above pointed out. 

In the foregoing the writer has aimed to 
point out the difference in the. law that must 
govern the two cases. The subject is an 
interesting one because of its novelty, and 
the legal profession will await with interest 


(15) Master & Servant, Sec. 97. 
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the leading case upon the questions involv- 
ed. 


Spokane, Wash. W. F. MEIER. 








FRAUDS, STATUTE OF—ORAL SALE OF 
LAND—VALIDITY. 





WRIGHT v. NULTON. 





Supreme Court of Pennsylvania, Jan. 6, 1908. 





In order to establish a parol contract for the 
sale of land, its terms must be shown by satis- 
factory proof defining the boundaries, the quan- 
tity of the land, and the amount of considera- 
tion, and that possession was taken immediate- 
ly in pursuance of the contract and performance 
or part performance by the vendee, which would 
make rescission inequitable. 

Evidence of possession taken before an al- 
leged parol contract for the sale of land is in- 
sufficient to establish part performance, but the 
possession must be taken under the contract, 

In ejectment the plaintiffs claimed under a 
will of their grandmother, and defendant, a son 
of decedent, and his wife claimed under parol 
contract, executed in consideration of the sup- 
port and maintenance of the mother. Held, that 
a will and codicil made after the alleged con- 
tract are not memoranda in writing sufficient to 
take the contract out of the operation of the 
statute of frauds, where the estate specified in 
the will and codicil was different from that 
claimed by the parol contract, and the will was 
inconsistent with the contention of a parol gift 
to defendants. * 


POTTER, J.: This was an action of eject- 
ment for a lot of ground and improvements in 
Kittanning, Armstrong county. Both parties 
to the suit claimed under Mrs. Margaret R. 
Nulton. The plaintiffs were her grandsons, 
and claimed under a devise in her will. The 
defendants, Daniel L. Nulton and Laura G., his 
wife, were the son and daughter-in-law of Mrs. 
Nulton, and claimed under an alleged parol 
sale made by her in consideration of services 
to be performed by them for her benefit. The 
question at issue ‘was whether there was such 
a sale or not. It appears from the evidence 
that the property in question was the home- 
stead of Mrs. Nulton and her husband, John R. 
Nulton, prior to 1875. In that year Daniel L. 
Nulton, who was living with his parents, was 
married, and brought his wife to live with 
them. In 1878 the father died, and Daniel 
and his wife continued to live in the homestead 
with the mother. The defendants claim that 
after the father’s death Mrs. Nulton gave them 
the homestead, in consideration of their agree- 
ment to take care of her during the remainder 
of her life; that Daniel was to attend to the 
business affairs of the mother, and the wife 
was to care for her in the house and do the 
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housekeeping. There was testimony tending 
to show that defendants were in possession of 
the premises in controversy from the time of 
the alleged sale until this suit was brought. 
The mother continued to reside at the home- 
stead until September 17, 1902, when, being ill, 
she was taken to the home of her daughter, 
Mrs. Wright, where she remained until her 
death in March, 1904. She was then in her 
ninetieth year. On February 1, 1893, Mrs. 
Nulton made a will, by which she gave to her 
son Daniel the homestead property in trust 
for the use of himself and his wife during their 
lives, with remainder to his children, and, in 
default of issue, to the issue of the testatrix’s 
other children. She also devised other real 
estate to her son Daniel. On June 13, 1899, 
she made a codicil to her will, by which she 
gave 66 feet of the lot to her son and his wife 
absolutely. On July 3, 1903, after she had re- 
moved to Mrs. Wright’s house, she made a new 
will, expressly revoking all former wills, by 
which she gave the homestead property abso- 
lutely to William Wright and George S. 
Wright, her grandsons, the present plaintiffs. 
This will was ratified by a codicil made on 
October. 28, 1903. 

The defendants offered the original will and 
codicil in evidence as they stated, “for the 
purpose of corroborating the parol gift and 
agreement proven by the defendants in this 
case, and as being a writing made by the donor 
subsequently to the parol gift, and in pursu- 
ance thereof.” They were admitted, subject 
to exception, and their admission forms the 
subject of the first and second assignments of 
error. The court submitted to the jury the 
question as to whether there was a parol gift 
as claimed, and whether defendants had per- 
formed their part of the agreement. The jury 
found for defendants, and judgment was en- 
tered on the verdict. The substance of the 
contention here made by the plaintiffs on ap- 
peal is that defendants offered no evidence suf- 
ficient to prove title in them, and that the trial 
judge should have held as matter of law that 
the plaintiffs were entitled to recover. We 
have then to consider (1) whether the evidence 
offered by defendants was sufficient to estab- 
lish a parol sale of the land, and (2) whether 
the revoked will and codicil were such writings 
as would take the alleged sale out of the stat- 
ute of frauds. 

In the first place it is apparent that the 
boundaries of the land alleged to have been 
given were not defined. At the time the 
agreement was said to have been made, the 
homestead property had a frontage of 135 feet 
on Market street. No claim for all of this is 
made at the present time by defendants, nor 
did the contract specify how much of it was 





included. In Hart v. Carroll, 85 Pa. 508, Jus- 
tice Woodward said (page 510 of 85 Pa.): “In 


' order to take a parol contract for the sale of 


lands out of the operation of the statute of 
frauds, its terms must be shown by full, com- 
plete, satisfactory, and indubitable proof. The 
evidence must define the boundaries and in- 
dicate the quantity of the land. It must fix 
the amount of the consideration. It must 
establish the fact that possession was taken in 
pursuance of the contract, and at or immediate- 
ly after the time it was made the fact that 
the change of possession was notorious, and 
the fact that it has been exclusive, continuous, 
and maintained. And it must show perform- 
ance or part performance by the vendee which 
could not be compensated in damages, and 
such as would make rescission inequitable and 
unjust. These rules have been settled by a 
long series of authorities.” So, also, in Sam- 
ple v. Horlacher, 177 Pa. 247, 35 Atl Rep. 615, 
it was held that an alleged parol sale from 
mother to son, where no boundaries were de- 
fined by the contract, was not an exception to 
the statute of frauds, although the son had en- 
tered into possession and made improvements. 

In the present case it appears that the de- 
fendants were clearly living upon the property 
before the alleged contract was made, and 
there was no visible change of possession in 
pursuance thereof. The subsequent posses- 
sion was merely a continuation of that pre- 
viously existing. This is not sufficient under 
the doctrine of Dougan v. Blocher, 24 Pa. 28, 
for it was there held that evidence of posses- 
sion taken before the alleged parol contract is 
not sufficient to establish part performance. 
Justice Woodward said (page 34, of 24 Pa.): 
“Possession, to be part performance, must be 
taken under and in pursuance of the con- 
tract, and it must be maintained as it is tak- 
en, and, unless accompanied by such improve- 
ments and arrangements as will not reasonably 
admit of compensation in damages, is not, even 
when so taken and maintained, such part per- 


‘formance of a parol contract as will take it 


out of the statute of frauds.” And in Christy 
v. Barnhart, 14 Pa. 260, 52 Am. Dec. 538, 
Justice Bell said: “It is not to be disputed, at 
this time of day, that to withdraw a parol 
sale of lands from the blighting effects of the 
statute of frauds, there must be an open and 
absolute possession taken in pursuance of the 
contract, with a view to the performance of it. 
It is consequently a settled rule that a parot 
sale to a tenant in possession is within the 
statute, though his possession be afterwards 
continued, because there is no change of pos- 
session in execution of the contract.” 

It further appears from the evidence in this. 
case that, whatever the character of the pos- 
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session of the property was which the vendees 
had subsequent to the parol sale, it was not 
exclusive, but was exercised jointly with the 
mother. This does not meet the test laid 
down by the decisions. For instance, in Chad- 
wick v. Felt, 35 Pa. 305, the court below af- 
firmed the point submitted by the plaintiff, 
“that the position necessary to take a parol 
contract for the purchase of land out of the 
prohibition of the statute must be one taken 
and maintained under and in pursuance of the 
contract, and must be inclusive in the vendee;” 
also one that, if the vendee was in possession 
of the land in controversy prior to the alleged 
parol contract, “and his subsequent occupancy 
was a mere continuance thereof, his purchase 
lacked an essential to give it validity as a 


parol contract.” Justice Strong said (page . 


307 of 35 Pa.): “The points propounded by the 
plaintiff below were in strict accordance with 
the law, as it has repeatedly been declared in 
this court, and the court of common pleas could 
do nothing else than affirm them.” And again, 
in Bowers v. Bowers, 95 Pa. 477, Justice 
Sterrett said (page 480 of 95 Pa.): “Ex- 
clusive possession taken and kept up in pur- 
suance of the contract is an indispensable in- 
gredient in every case. Hence it is held there 
cannot be a valid parol sale of land by one 
tenant in common to his cotenant in posses- 
sion.” 

Then, again, it will be remembered that the 
alleged parol contract of sale upon which the 
defendants in this case rely was between a 
parent and son. As this court said, in Acker- 
man v. Fisher, 57 Pa. 457: “In such a case 
it has more than once been said that clearer 
and stronger evidence is required of the fath- 
er’s intention to part with his dominion over, 
and ownership of, the property, than is re- 
quired in cases of parol contracts between 
strangers in blood. This is because a parent 
and child do not commonly deal with each 
other as they deal with strangers. * * * 
When an attempt is made to set up a parol 
contract of sale against a father, either by 
his son or one claiming under the son, the evi- 
dence of the contract must be direct, positive, 
express, and unambiguous. Not only must 
the terms and conditions of the contract and 


its subject be well and clearly defined, but it © 


has been held that the contracting parties must 
be brought together face to face. The witness- 
es must have heard the bargain when it was 
made, or must have heard the parties repeat 
it in each other's presence. A contract is not 
to be inferred from the declarations of one of 
the parties.’ This case is followed with ap- 
proval in Edwards v. Morgan, 100 Pa. 330; 
Burgess v. Burgess, 109 Pa. 312, 1 Atl. 
Rep. 167; Derr v. Ackerman, 182 Pa. 





591, 38 Atl. Rep. 475. We do not find in the 
present record any evidence of any contract 
made by Mrs. Nulton when “face to face” with 
Daniel L. Nulton, although it was to him alone 
that the devise was made in the subsequent 
will. : 

With regard to the second question here in- 
volved, as to the sufficiency of the will of 1893 
to take the contract out of the statute of 
frauds, it will be noted that his action of eject- 
ment was brought to recover possession of a 
lot of ground with a frontage of 58 feet on 
Market street, and a depth of 142.5 feet. It 
is marked “No. 2” on the plan attached to 
Mrs. Nulton’s will, by which it was devised 
to plaintiffs. The will describes it as having 
thereon the house in which testatrix had re- 
sided. The alleged parol sale as referred to 
in various places in the testimony was of “this 
homestead,” “this property,” “the old home,” 
“the old homestead,” ‘the homestead in Kit- 
tanning.” But the amount of land to go with 
the homestead does not seem to have been de- 
fined in any of the declarations made by Mrs. 
Nulton. By the will of 1893: she devised to 
Daniel L. Nulton a lot of 66 feet and one of 
49 feet, both fronting on Market street, and 
the latter containing the homestead. The for- 
mer is claimed by appellant to have been part 
of the homestead property, and Barclay .Nul- 
ton testified to that effect. These lots were 
devised to Daniel L. Nulton, not absolutely, 
but in trust for the use of himself during life, 
and to his wife, if she survived him, during 
widowhood, with remainder to the grandchil- 
dren of testatrix. By the codicil of 1899, Ex- 
hibit 6, the first lot, 66 feet in front, was given 
absolutely to Daniel L, Nulton, and Lanra 
Nulton, his wife. On July 23, 1903, Mrs. Nul- 
ton conveyed for a nominal consideration this 
lot to Daniel L. Nulton, who on the same day 
conveyed it to his wife. This lot is not in- 
cluded in the present svit. The will of 1893 
also provided that, in addition to the 49 feet 
devised to Daniel L. Nulton, he was to have an 
alleyway adjoining such lot, the width not be- 
ing specified. His counsel claim that it was 
to be at least 9 feet, which would make the 
58 feet included in the writ. 

When we compare the terms of the alleged 
parol contract with the terms of the gift in 
the will, we find three material discrepancies, 
which are enough to prevent the will from be- 
ing properly regarded as a memorandum in 
writing sufficient to take the contract out of 
the ban of the statute: (1) All the witnesses 
agree that Mrs. Nulton stated that she had 
given the homestead to both Daniel and his 
wife, and they now claim to hold it as tenanta 
by entireties, which would be the result of such 
a gift. But the devise in the will was to 
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Daniel L. Nulton alone. It was not absolute, 
but in trust for certain purposes. He was 
given the use of it for life with use to his wife 
during widowhood, if she survived him. This 
was an entirely different estate from that claim- 
ed under the parol contract. (2) The consid- 
eration for the parol sale was the agreement 
of Daniel and his wife to care for Mrs. Nulton, 
her business and her household affairs, during 
the remainder of her life. But no such con- 
sideration appears in the will. On the con- 
trary, the will states another and entirely dif- 
ferent consideration. It says: “In considera- 
tion that my son Daniel L. Nulton shall and 
will undertake and continue to execute per- 
sonally the trust hereby committed to him, he 
shall be allowed the free use,” ete. It is man- 
ifest upon the tace of the will that the testa- 
trix did not intend to give Daniel L. Nulton 
and Laura G. Nulton an estate by entireties in 
the property devised, or to give them any in- 
terest 'in consideration of their agreement to 
eare for her and her business. The will, 
therefore, cannot be construed as a memoran- 
dum in writing of the alleged contract under 
which appellees claim, and it should not have 
been admitted in evidence. It had no force 
beyond that of a, testamentary paper, which 
has been revoked by a subsequent will. (3) In 
addition, the will is inconsistent with the con- 
tention that a parol gift was made by Mrs. 
Nulton. By the will she asserts ownership 
of the property claimed to have been previous- 
ly given by her to her son and daughter-in-law, 
and undertakes to dispose of it in a different 
way from the disposition alleged to have 
been made by parol. So the will, instead of 
establishing a parol contract, negatives the 
claim that it was written in pursuance of such 
a contract. 


The cases relied upon by the court below 
were those of contracts to devise, and wills 
made in confirmation of those contracts. In 
view of the discrepancies between the terms 
of the parol agreement and the will, the pres- 
ent case cannot be considered as such an one. 
“As to the question what the written agree- 
ment must contain, the general answer is, all 
that belongs essentially to the agreement, and 
more than that is not needed; nor can parol 
evidence be received to supply anything which 
is wanting in the writing to make it the writ- 
ten agreement on which the parties rely.” Par- 
sons on Contracts (9th Ed., 1904), §§ 13, 14. 
“Of the form of the agreement it need only be 
said that it must be adequately expressive of 
the intent and obligation of the parties. It 
may be one or many pieces of paper; provided 
that the several pieces are so connected by 
mutual reference or otherwise that there can 
be no uncertainty as to the meaning and effect 





of them all, when taken together and viewed 
as a whole. But this connection of several 
parts cannot be established by extrinsic evi- 
dence. If there is an agreement on one pa- 
per, and something additional on another, and 
a signature on another paper, that is not a 
written and signed agreement, unless these 
several parts require by their own statement 
the union of the other; for, if they may be 
read apart, or in other connections, evidence 
is not admissible to prove that they were ac- 
tually intended to be read together.” Par- 
sons on Contracts (9th Ed., 1y04), §§ 16, 17. 
“If the agreement is defective, and the letter 
refers to a different contract from that proved 
by the opposite party, the letter cannot be ad- 
duced as evidence of the contract set up. The 
letter must be taken altogether, and, if it falsi- 
fy the contract proved by the parol testimony, 
it will not take the case out of the statute.” 
1 Sugden on Vendors and Purchasers (8th Am. 
Ed., 1875), p. 207. “In order to satisfy the 
statute, when the memorandum relied on con- 
sists of separate papers, which it is attempted 
to connect by showing from their contents that 
they refer to the same agreement, these sepa- 
rate papers must be consistent and not con- 
tradictory in their statement of the terms, for 
otherwise it would be impossible to determine 
what the bargain was, without the introduc- 
tion of parol testimony to show which of the 
papers stated it correctly.” Benj. on Sales 
(7th Am. Ed., 1899), § 223, p. 194. “The mem- 
orandum by itself, or by reference to another 
writing, must show the whole contract; name- 
ly, the promise, the parties, the subject-matter, 
the price or consideration, and the terms or 
conditions. It has been said thai ‘to satisfy 
the statute, the memorandum must contain 
within itself, or by some reference to other 
written evidence, the names of the vendor and 
vendee, and all the essential terms and condi- 
tions of the contract, expressed with such rea- 
sonable certainty as may be understood from 
the memorandum and other written evidence 
referred to, if any, without any aid from parol 
testimony.’ ” 1 Reed on Statute of Frauds 
(1884), § 398. “The general rule is that it (the 
memorandum) must contain the essential 
terms of the contract, expressed with such a 
degree of certainty that it may be under- 
stood without recourse to parol evidence to 
show the intention of the parties.” Browne on 
Statute of Fraud (5th Ed., 1895), § 371. “In 
the first place, assuming that there is a com- 
pleted oral contract, the note or memorandum 
must contain the terms of the contract as com- 
pleted. If it tend to falsify the contract sued 
upon, as by showing conditions and stipula- 
tions that have not been made to appear, or if, 
referring to the ‘contract, it annex conditions 
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to it or othewise make variations in it, it has 
no effect as a memorandum of the contract al- 
leged. In short, where the plaintiff proposes 
to rely upon a written admission of the con- 
tract, with the defendant’s signature, he must 
produce such a writing as will tend to prove 
and not disprove the existence of the contract 
alleged as a concluded agreement between the 
parties.” Browne on Statute of Frauds (5th 
Ed., 1895), § 271a. 

In the present case we do not find that the 
will contains the contract sought to be en- 
forced. The testatrix disposed of the proper- 
ty which is the subject of the contract in a 
manner quite different from that covered by 
the terms of the alleged parol agreement. 

The seventeenth and twenty-fourth assign- 
ments of error are sustained, and the judg- 
ment is reversed, and it is ordered that judg- 
ment be entered in favor of the plaintiffs in 
the court below. 


Note—The Statute of Frauds and Oral Sales— 
Validity Established by Part Performance—Suf- 
ficiency of Written Memorandum.—That an oral 
contract for the sale of lands is unenforceable 
under the statute of frauds there is no room for 
doubt, but when there has been a part perform- 
ance the situation is different in many jurisdic- 
tions. In some jurisdictions it is held that a part 
berformance will take the contract out of the 
statute, and in the decisions sustaining this 
position the chief difficulty has always been 
the determination of what is a sufficient per- 
formance. In some, change of possession alone, 
is considered a sufficient part performance. That 
is the rule in Engitand and in many of the 
states. It is said in Anson y. Townsend, 73 Cal. 
415: “It is of course settled law that courts 
will compel specific performance of parol con- 
tracts for the sale of real property where there 
has been a part performance of the contract. 
And parol gifts will be enforced under like cir- 
cumstances and conditions as parol sales. But 
it is not always easy to determine what acts 
will constitute a sufficient part performance to 
remove the case from the operation of the stat- 
ute of frauds. The general rule is that nothing 
will be considered a part performance which 
does not put the purchaser or donee in a sit- 
uation which is a fraud upon him unless the 
agreement is fully performed.” In Dark v, Bag- 
ley, 7 N. C. (3 Murphy) 33, it is held that there 
must not only be full evidence but a prepond- 
erance in favor of the existence of the contract, 
affording to the mind a conviction not less 
satisfactory than that which arises from a con- 
tract in writing. The general rule is in those 
states where part performance takes the agree- 
ment out of the operation of the statute that 
the contract must be complete. The parties, 
the consideration, the subject matter must all 
be definitely described. The land must be des- 
cribed by metes and bounds and by quantity. 
Nothing is to be left uncertain. On this point 
Story says: “In order to take the case out of 
the statute upon the ground of part perform- 
ance of a parol contract it is not only indis- 
pensable that the acts done should be clear and 
definite, and referable exclusively to the con- 
tract, but the contract should also be estab- 
lished by competent proofs, to be clear, definite 


and unequivocal in all its terms. If the terms 
are uncertain or ambiguous or not made out by 
satisfactory proofs a specific performance will 
not (as, ifdeed, upon principle it should not) 
be decreed. The reason would seem obvious 
enough, for a court of equity ought not to act 
upon conjectures and one of the most important 
objects of the statute was to prevent the intro- 
duction of loose and indeterminate proofs of 
what ought to be established by solemn written 
“contracts.” 2 Story Eq. Jur., par. 764. 

In England and in some of the states the rule 
is that a change of possession in pursuance of a 
parol contract of sale will be a sufficient part 
performance to take the case out of the opera- 
tion of the statute. See Blakney v. Ferguson, 
8 Ark. 272; Calanchini v. Branstetter, 84 Calif. 
249, 24 Pac. Rep. 149; Andrew v. Babcock, 63 
Conn. 109. In this last case it is pointed out 
that many of the recent decisions have been 
to the effect that possession alone will not be 
sufficient. It is suggested that possibly the 
authorities could be reconciled on the principle 
that when the possession is delivered to the 
vendee under such circumstances as to be refer- 
able only to the contract it would be a sufficient 
act of part performance. In Arnold v. Stephen- 
son, 79 Ind. 126, it was held that where the 
possession was surrendered.and accepted under 
and pursuant to the terms of a verbal contract 
it was such part performance as would take 
the case out of the statute. See also Mahana 
v. Blunts, 20 Iowa, 142> Bresnahan v. Bresnahan, 
71 Minn. 1; Young v. Montgomery, 28 Mo. 604; 
Green v. Richards, 23 N. J. Eq. 539; Moore v. 
Beaslev. 3 Ohio, 294; Coney v. Timmons, 16 S. 
C. 378: Jomsland v. Wallace (Wash.), 81 Pac. 
Ren. 1094. 


In agreement with the principal case it is 
almost invariably held that there must be a 
change of possession. If the grantee is al- 
ready in possession so that there is no open and 
notorious change of possession referable ex- 
clusively to the parol contract there is no such 
part performance as will take the case out of 
the statute. 

In some jurisdictions it is held that the 
taking possession alone will not be sufficient 
part performance to take an oral contract out 
of the operation of the statute. In Ham v. 
Goodrich, 33 N. H. 32, it is said: “Upon a bill 
in equity praying for the specific performance 
of a verbal agreement to convey lands, the part 
‘performance required to take the case out of 
the operation of the statute of frauds must be 
such as to place the party seeking the specific 
performance in the situation to be held liable 
as a wrong doer on account of the acts done 
in part execution of the agreement, and against 
which liability he would be protected by its 
complete execution.” In Alabama it is required 
by statute that in addition to taking possession 
there must be a part payment. In Purcell v. 
Coleman, 6 D. C. 59, it is said: “When we look 
to the reason and spirit of the rule we are 
brought to the conclusion that the correct 
interpretation obtained from a comparison of 
all the authorities is this: That delivery of the 
possession under a parol contract for the sale of 
land will not be sufficient of itself to take the 
ease out of the statute but that possession and 
payment or expenditure of money in the pur- 
chase or improvement of the land will be suffi- 
cient for that purpose. But by all the author- 


ities the law is clear that the possession taken 
must have been taken with the consent of the 





vendor and 


in pursuance of the agreement, 
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and must be such a possession as would subject 
the purchaser to an action of trespass unless 
he be entitled to a decree of specific perform- 
ance.” This last decision refers with approval 
to a note of Mr. Chitty to the second book of 
Blackstone’s commentaries, where it is said: 
“Courts of equity, though the practice has been 
lamented, have long been in the habit of decid- 
ing upon equitable grounds in contradiction to 
this positive enactment. The earliest case of 
the kind appears to have been that of Foxcraft 
v. Lyster (Rolls P. C. 108). By the highest 
tribunal in the realm, it was decided to be 
against conscience to suffer a party who had 
entered into land and expended his money on 
the fact of a parol agreement to be treated as 
a trespasser; and for the other party in fraud 
of his agreement (although that was only ver- 
bal) to enjoy the advantage of the money so 
laid out. This determination, though in the 
teeth of an act of parliament, was clearly 
founded on sound abstract principles of natural 
justice, and confirmed as it has been, by an 
almost daily succession of analogous authorities, 
is not now to be questioned.” It was held in 
Thompson Vv. Ray, 92 Ga. 285, 18 S. E. Rep. 59, that 
“A parol gift of land accompanied by possession 
based upon a consideration, meritorious and to 
some extent valuable is not of itself sufficient 
to pass title into the donee. Nor will the 
making of valuable and permanent improve- 
ments upon the property after the death of 
the donor complete the gift, although the ma- 
terials for such improvements may have been 
ordered during the donor's life-time and with 
his knowledge.” In Wright v. Raftree (Ill), 
54 N. E. Rep. 998, it is said: “It makes no 
difference what has been done in part perform- 
ance of an alleged oral contract to sell land 
if it is not first shown that such a contract 
exists. It is a well settled rule that where a 
bill is filed for the specific performance of an 
oral contract to sell and convey land the con- 
traet must be certain, clear and unambiguous 
in its terms and in all its parts. * * * Next 
to the payment of the purchase money, the 
other acts of part performance which take the 
contract out of the statute of frauds, are the 
taking of possession and the making of lasting 
and valuable improvements. But the rule in 
regard to the taking of possession, is that pos- 
session must be taken under the contract and 
in performance of the contract. The improve- 
ments also must be made under the contract of 
purchase, and not otherwise. It is well settled 
that the acts relied on to show part perform- 
ance. will not operate to defeat the statute of 
frauds, unless they are done under the contract 
itself, and for the purpose of performing it.” 
It is held in that case that there must at least 
be a payment in addition to the taking of 
possession. See also Burns v. Doggett, 14 
Mass. 368, 6 N. E. Rep. 727. 


In Kelsey v. McDonald (Mich.), 42 N. W. Rep. 
1103, it is said: “These facts however, have no 
tendency to take the case out of the statute 
of frauds. As long as he had not accepted the 
deed the contract was incomplete, and rested 
in parol and his intention to accept it, even if 
expressed orally, and the payment of money on 
the contract and the taking of possession of the 
land under it, didn’t complete the contract or 
pass the title to him. The payment of the 
whole of the consideration, would not have been 
sufficient to take the case out of the statute.” 
In support of the proposition that possession 
alone is not sufficient part performance see also 





Ann Berta Lodge v. Leverton, 42 Tex. 26; Brad- 
ley v. Owsley, 19 S. W. Rep. 340; Dougan v. 
Blocher, 24 Pa. -28; Workman v. Guthrie, 29 
Pa. 495. , 

In some of the states it is held that the doc- 
trine of part performance is repugnant to the 
statute. This has been held in Kentucky, Miss- 
issippi, North Carolina and] Tennessea This 
attitude is stated in the following uncompro- 
mising statement of the supreme court of Miss- 
issippi in McGuire v. Stevens, 42 Miss. 724, 2 
Am. Rep. 649: “This court has repeatedly de- 
cided that a bill to enforce a parol contract for 
the sale of land cannot be maintained in this 
state, and that part performance will not take 
a parol sale of lands out of the statute of 
frauds. The statute contains no exceptions in 
regard to such contracts, and it is not for us to 
create exceptions where none exist in the 
Statute.” Some of the courts have also held 
that even the payment of the whole of the pur- 
chase price and delivery of possession to the 
vendee wil not dispense with a writing if the 
statute is insisted on. The statute was de- 
signed to prevent fraud, but by a total rejection 
of the doctrine of part performance, the statute 
will be converted into an instrument of fraud. 
It would seem a better rule to permit an inquiry 
into the facts and circumstances of the indi- 
vidual cases, and where, from all the circum- 
stances and surroundings of a case it is made 
to appear that the vendee has taken possession 
under the contract and has wholly or in sub- 
stantial part performed his agreement in re- 
liance upon the contract, so that the bar of the 
statute would be a fraud upon him, he should 
receive the protection of the courts. It is hard 
to understand why a party may not so conduct 
himself with reference to the statute of frauds 
that he is estopped by his conduct from plead- 
ing the statute. 

Where possession is relied upon it must be 
possession under the contract. Possession which 
began prior to the contract is not sufficient. 
It must be such as can only be accounted for 
under the oral agreement. It must be with the 
knowledge and consent of the party from whom 
derived; must be exclusive, actual, open and 
notorious. 

In the principal case it is held that the will 
is not a sufficient memorandum in writing to 
take the case out of the statute. This, however, 
is placed on the ground that the will makes 
out a contract entirely different from the al- 
leged oral contract, so that even if the will 
were admitted, it would disprove the oral con- 
tract relied on. Reason and authority sustain 
the »ropvosition that the memorandum in writ- 
ing must prove the contract and not disprove it. 
On the question of the sufficiency of the written 
memoranda to take the case out of the statute, 


the authorities cited in’ the case are decisive. 








FLOTSAM AND JETSAM. 
THAYER’S LEGAL BSSAYS. 


They come to us, these last words of a de- 
parted scholar, with the earnestness of one 
who speaks for the last time, and not to his 
friends alone, but to the nation that has not 
many of his like to spare. The title “Legal 
Essays” reminds one of their modest author; 
real!y all but one are grave studies in constitu- 
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tional law; some concerning issues which, well 
or ill, are passed, others grave with, the portent 
of the days to come. Not many of our stren- 
uous majority may find time to read them; yet 
they are full of a nationalism that more often 
than not arrays their author upon the pro- 
gressive side. Notably his impatience of mere 
letter-reading of the constitution, his caution 
to the courts of using too far their newly given 
powers over parliaments, his plea for national 
powers, that even arrays him against Bancroft 
on the legal-tender question. 


It befits one of his own scholars to state 
the master’s views, rather than put forth his 
own. The volume is made up, as the title in- 
dicates, of essays on various subjects; of these 
only four may be called constitutional, two or 
three ‘others political, and the balance legal. 
It is not, therefore, a treatise on constitutional 
law; nor are the matters, except for the pro- 
found and luminous treatment of one mind, 
closely related. Yet this very variety tends to 
keep awake the reader’s interest. There are 
two essays in the nature of reviews: on Brac- 
ton’s Note Book, discovered by Professor Vini- 
gradoff of Moscow, in the British Museum, and 
published for the first time in 1887, and on Di- 
cey’s Law of the Engiish Constitution, That 
Mr. Thayer was no blind worshipper of prece- 
dent, is shown by his rejection of Dicey’s in- 
clusion, among “the conventions of the Consti- 
tution,” the principle that a president shall not 
be re-elected more than once. “... when we 
get a good enough president it is probable that 
no talk of a ‘third term’ will be any serious 
obstacle to re-electing him repeatedly” (p. 205). 
Then there is an address, made before the 
American Bar Association, on the importance 
of teaching historically the common law at our 
universities—a matter still unhappily neglect- 
ed—and a short paper on “Law and Logic,” as 
applied.to our rules of evidence. 


This subject was that of Professor Thayer's 
first teaching; the chair of constitutional law 
came later; we are not surprised therefore to 
find it the theme of his longest chapter. A dis- 
cussion of the law of res gestae fills over a 
hundred pages of the book. It is a common 
characteristic of all popular law as distin- 
guished from code-made law, to develop extra- 
ordinary subtlety in rules of procedure and re- 
finements of evidence; the Icelandic saga de- 
light in such technicalities. Standing between 
those who would admit all testimony and let 
the jury determine its probative force, if even 
remotely relevant, and those who stand by the 
occasionally arbitrary rules of the English 
law, Mr. Thayer taught consistently that ad- 
missibility is determined first by relevancy— 
an affair of logic and experience, and not at all 
of law; and only secondly by the law of evi- 
dence, which declares whether any given mat- 
ter which is logically probative is excluded. 
Through the long—but by no means dry—dis- 
cussion of the ruling in Bedingfield’s case, we 
have not space to follow him. Then there is 
the interesting history of the liberty accorded 
to all witnesses in Massachusetts; and an ex- 
traordinary chapter on “Trial by Jury of Things 
Supernatural.” ‘ 

But it is constitutional law, that almost new 
science, that is most important, if not most 
interesting, to us to-day. Mr. Thayer probably 


said the last word on that question most vexed 
at the birth of our Republic, whether the courts 





should have power to nullify the acts of the 
co-ordinate legislative brAnch of government: 
In all that he says of the need of caution and 
large wisdom in the exercise of so portentous 
a function, one must earnestly concur. But 
while apreciating the force, taken on a position 
de novo, of Justice Gibson’s doubt; while recog- 
nizing that the power existed in no previous 
government, or even in any country other than 
ours; the great fact remains (as at the end our 
author recognizes) that it is the truth that we 
founded a new Republic, the like of which was 
never known on earth, and this. with the sep- 
aration of the powers, was our own great dis- 
covery. As Mr. Thayer says elsewhere (p. 203), 
quoting Daniel Webster, “Though this govern- 
ment possesses sovereign power, it does not 
possess all sovereign power; and so the state 
governments, though sovereign in some re- 
spects, are not so in all. Nor could it be shown 
that the power of both, as delegated, embraces 
the whole range of what might be called sov- 
ereign power.” For with us the people re- 
mained sovereign: delegating of their power 
to the nation and the states in a written char- 
ter; and they created the supreme court to de- 
termine to which these powers were given, and 
what remained behind. 


In Advisory Opinions we nave the final criti- 
cism on that most dangerous practice of defin- 
ing the law at the behest of.a political body 
before the facts are born; and in Legal Tender, 
as we have said, the most ardent nationalist 
can find no fault with the author’s argumént 
of inherent national powers. So, finally, in Our 
New Possessions—the article which led Presi- 
dent McKinley to urge Thayer’s acceptance of a 
place on the Philippine Commission—he rises to 
a height of patriotism and of wisdom that is 
only the more striking because he so evidently 
deplores the reversal of the lesson we were set 
to teach the world. “Had we appreciated our 
great opportunity and been worthy:of it, we 
might have worked out here that separate, 
peculiar, high destiny which our ancestors 
seemed to foresee for, us and which... might 
have done more for mankind than anything we 
may hope to accomplish now by taking a lead- 
ing part in the politics of the world.” But he 
predicts the ratification of the treaty of Paris; 
and says “in my judgment, there is no lack of 
power in our nation,—of legal, constitutional 
power, to govern these islands as colonies, sub- 
stantially as England might govern them;” and 
he surprisingly foreshadows the opinion of the 
majority of the supreme court. “when a new 
region is acquired it does not at once ana 
necessarily become part of what we call the 
‘territory’ of the United States.” On the other 
hand, “Never should we admit any extra-con- 
tinental state into the Union’—and he closes 
with an earnest plea for a _ constitutional 
amendment to that effect. 


We come at last to the subject to which, in 
later years, he gave of his mind and of his 
heart. Would that the “century of dishonor” 
had ended in wisdom and fair dealing. But 
the Indians—the “People without Law’’—re- 
main a people without law; until, with what 


heritage of discouragement and rankling injus- 
tice we may not foretell—the last reservation 
is thrown open, and the tribal Indians become 
free—as our own ancestors did a thousand years 
ago—by the ownership, 
hold land.—Green Bag. 


in severalty, of free- 
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CORRESPONDENCE. 


Failure of Criminal Statute to Set Limit of 
Extent of Punishment. 
Editor Central Law Journal: 

Mr. Editor I have a legal proposition I would 
like very much to see discussed in the Journal. 
It is as follows, taken from the constitution of 
the new state of Oklahoma.—After providing 
against any person from introducing liquor 
into the state, then comes the penalty, in this 
language: 

“Shall be punished on conviction thereof by 
fine not less than fifty dollars and by imprison- 
ment not less than thirty days for each offense.” 

Here it stops, not another word in the act 
about the penalty. No maximum penalty is 
provided. This constitution follows the lan- 
guage of the act of Congress prohibiting the 
introduction of liquor into Indian Country. 

If vou have access to this act of Congress you 
will see the language is identical. To my mind 
this is a blunder, because this gives the court 
power to legislate in violation of the constitu- 
tion of the U. S. which separates these powers 
into three co-ordinate branches, the legislative, 
judicial and executive, and neither can encroach 
upon the other. 

The law is incomplete in not providing a com- 
plete penalty. 


Bartlesville, Okla. Joseph Porter. 





HUMOR OF THE LAW. 





Robert Smith, brother of Sydney Smith, andan 
ex-Advocate-General, on one occasion engaged in 
an argument with a physician over the relative 
merits of their respective professions. 

“I don’t say that all lawyers are crooks,” said 
the doctor, “but you'll have to admit that your 
profession don’t make angels of men.” 

“No,” retorted Smith; “you doctors certainly 
have the best of us there.” 
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1. Absentees—Absent Heirs.—Where an at- 
torney appointed to represent absent heirs in 
the administration of a succession was present 
at the taking of the inventory, an allowance 
of $1,000 will be reduced to $100.—Succession of 
Welp, La., 44 So. Rep. 921. 

2. Aection—Jurisdiction of Court.—A court 
has no jurisdiction to adjudicate upon the rights 
of persons who were not parties to an ‘action 
which has passed to final judgment on an ap- 
Plication by an officer charged with the exe- 
cution of the judgment for instructions as to 
how he shall perform his duty.—Huntington’s 
Devises v. Taylor, U. S. C. C., S. D. W. Va., 156 
Fed. Rep. 700. 


3. Adjoining Landowner—Negligence. —An 
owner of real estate held not negligent in failing 
to make repairs, and thereby prevent injury to 
an adjoining owner, within a reasonable time 
after notice of the defective condition causing 
the injury.—Fitzgerald v. Goldstein, 107 N. Y. 
Supp.614. 


4. Adverse Possession—Color of Title.—A 
deéd to a husband subject to a life estate in 
his wife, though not color of title during her 
life, held admissible as bearing on the bona 
fides of a subsequent conveyance by the wife 
to the ‘husband.—Floyd vy. Ricketson, Ga., 59 S. 
E. Rep. 909. 


5. Appeal and Error—Defenses.—It is a de- 
fense to trover by a mortgagor for cattle mort- 
gaged that defendant subsequent to the action 
has purchased the mortgage and holds a legal 
title by virtue of a right to possession after 
default in payment.—Hurt v. Hubbard, Co!o., 92 
Pac. Rep. 908. 


6.——Determination.—A judgment will not be 
set aside unless the trial court adopted some 
erroneous rule of law, or the facts found are 
legally inconsistent with the conclusion, or the 
court violated the plain rules of reason.—Cos- 
grove v. Consolidated Ry. Co., Conn., 68 Atl. 
Rep. 249. 

2. Evidence.—Defendant cannot object on 
appeal to the overruling of objections to ques- 
tions asked him as a witness, the answers to 
which did not disclose any fact injurious to 
him.—Sanders v. Davis, Ala., 44 So. Rep. 979. 


8. Excessive Verdict.—A verdict in an ac- 
tion by a passenger against a carrier for in- 
juries sustained must govern unless the dam- 
ages allowed are so excessive as to show parte 
tiality or prejudice, or the jury misled as to 
the merits.—Nicholas v. Camden Interstate Ry. 
Co., W. Va.. 59 S. E. Rep. 968. 

9. Harmless Error.—An assignment of er- 
ror On a ruling admitting in evidence copies of 
telegrams when the originals were not produc- 
ed or accounted for presents no reversible error 
where it is admitted that they were true cop- 
ies—Daniel v. Siegel-Cooper Co., Fla., 44 So. 
Rep. 949. ° 

10.——Notice.—Where plaintiff on his cross- 
appeal does not file either his notice or under- 
taking on appeal within the time for filing the 
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transcript, the court acquires no jurisdiction of 
his appeal.—Roots v. Boring Junction Lumber 
Co., Or., 92 Pac. Rep. 811. 

23, Setting Aside Verdict.—The setting 
aside of a verdict, as a general rule, will not be 
interfered with, but there must be something to 
justify the same beyond the fact that the trial 
judge does not agree with the jury.—Dallin v. 
Mayer, 107 N. Y. Supp. 316. 

12. Bankruptey—Exceptions to Account of 
Receiver.—An auction sale of property by a 
trustee in bankruptcy is not invalid because of 
a private arrangement between the attorney 
for the purchaser and the auctioneer that the 
bid of any other person should be raised $50 each 
time until a sign to stop was given.—In re 
Ketterer Mfg. Co., M. D. Pa., U. S. D. C., 156 Fed. 
Rep. 719. 

13. Involuntary Petition.—A petition in in- 
voluntary bankruptcy is not demurrable because 
the acts of bankruptcy are alleged on informa- 
tion and belief, nor because the verification 
states that affiants believe such allegations to 
be true, instead of averring their truth posi- 
tively:—In re Ball, U. S. D. C., E. D. N. Y., 156 
Fed. Rep. 682. 

14. Involuntary [Fr>ceedings.—A court of 
bankruptcy is not required to deny a motion by 
the petitioning creditors to dismiss an involun- 
tary proceeding, if satisfied that the motion is 
made in good faith, because of issues sought to 
be made by the answer which it has no power 
to try.—Bernard v. Abel, U. S. C. C. of App., 
Eighth Circuit, 156 Fed. Rep. 649. 

15. Powers of Court.—A court of bank- 
ruptey is without jurisdiction on a motion by 
a trustee for an injunction to determine a ques- 
tion of disputed title to real estate between 
the state and the trustee, nor will it enjoin an 
attempted sale of the property by officers of the 
state.——In re Bailey, U. S. D. C., E. D. N. Y., 156 
Fed. Rep. 691. 

16. Voidable Preference.—Where the presi- 
dent of a corporation was an indorser on its 
notes given to a bank, and with knowledge of 
its insolvency and within four months prior 
to its bankruptcy caused it to pay the notes, 
with intent, to relieve himself from liability 
and to secure an advantage over other creditors, 
a preference was given him by the trustee.— 
Kobusch v. Hand, U. 8S. C. C. of App., Highth 
Circuit, 156 Fed. Rep. 660. 


17. Banks and Banking—Insolvency.—Claim- 
ant, having received New York exchange from 
a hank in settlement of a previous clearance, 
which was protested for non-payment, held en- 
titled to set off such draft against its liability 
to the bank’s receiver on a credit to the bank 
for items against claimant on a subsequent 
clearance.—Citizen’s Bank v. Kretchmar, Miss., 
44 So. Rep. 930. 


18. Bills and Notes—Notice of Protest.—Un- 
der the express provisions of Negotiable In- 
struments Law, Laws 1897, p. 741, c. 612, § 174, 
a notice of protest made by mail must be de- 
posited in the post office in time to reach the 
indorser on the day following.~—Siegel v. Dubin- 
sky, 107 N. Y. Supp 678. 

19. Building and Loan Association—Usury.—— 
Renewal of a usurious debt by the execution 
of new securities in a state where usurious con- 
tracts are void did not rénder the securities un- 
enforcible in West Virginia to the extent of 
the debt purged of usury.—Miller v. Prudential 
Bahking & Trust Co., W. Va., 59 S. E. Rep. 971. 





20. Canals—Easements.—A purchaser from 
one who conveyed land to a canal company for 
a canal and for a basin connected therewith 
held not to acquire the right to use the basin 
as a source of water supply for a mill and ware- 
house.—Dawson vy. Western Maryland R. Co., 
Md., 68 Atl. Rep. 301. 

21. Carriers—Duty to  Deliver.—Ordinarily 
an express company must deliver the goods car- 
ried by it to the consignee in person or to some 
person authorized to receive them before its 
liability as a common carrier ceases.—Hutch- 
inson v. United States Express Co., W. Va., 59 
S. E. Rep. 949. 

22. Objection of Passenger.—Where a 
street railway operated motors and trailers 
with a conductor on each car, a rule prohibiting 
a passenger having paid his fare on the motor 
from riding on the trailer without paying an 
additional fare held reasonable and enforcea- 
ble.—Birmingham Ry., Light & Power Co. Vv. 
McDonough, Ala., 44 So. Rep. 960. 

23. Express Companies.—Measure of dam- 
ages for failure of an express company to de- 
liver goods within a reasonable time declared.— 
Lambert-Murray Co., v. Southern Express Co., 
N. C., 59 S. E. Rep. 991. 

24. Charities—Purpose of Bequest.—A devise 
to the ‘trustees of a university, to be used for 
the purposes of female education of a high grade 
in the city in which the university was locat- 
ed, was not void for indefiniteness as to the 
uses of the gift.—In re Durand, 107 N. Y. Supp. 
393. 

25. Constitutional Law—Delegation of Powers. 
—The power to establish a tariff of rates for 
a public service corporation is a _ legislative 
function.—Trustees of Village of Saratoga 
Springs v. Saratoga Gas, Electric Light & Pow- 
er Co., 107 N. Y. Supp. 341. 

26.——Eminent Domain.—P. L. 1900, p. 79, as 
amended by P. L. 1900, p. 99, held not uncon- 
stitutional because authorizing abandonment of 
proceedings without providing compensation 
for temporary possession where no temporary 
possession has been taken.—In re Port Reading 
R. Co., N. J., 68 Atl. Rep. 219. 


27.— Qualification of Jurors as to Age.—The 
provision in Act March 27, 1874 (Rev. St. 1874, 
p. 372), § 6, that no exception to a grand juror 
for age shall be allowed after he has been 
sworn, does not deny the equal protection of 
the laws, under Const. U. S. Amend. 14, to one 
indicted for crime committed after such grand 
juror had been sworn.—State v. Lang, N. J., 68 
Atl. Rep. 210. 

28. Retrospective Legislation. — 13 Del, 
Laws 1869, p. 356, c. 389, extending the time 
for the recording of private acts, and 17 Del. 
Laws, 1885, p. 974, c. 720, reincorporating the 
Diamond State Iron Company 20 days after the 
expiration of the charter by limitation, held 
constitutional, though  retroactive.—Diamond 
State Iron Co. v. Husbands, Del., 68 Atl. Rep. 
240. 


29. Taxation.—Privilege Tax Law 1898 
(Laws 1898, p. 23, c. 5) § 66 held void as taking 
property without due process of law within 
the prohibition of the fourteenth amendment 
of the Constitution of the United States.—Gulf 
& 8. I. R. Co. v. Adams, Miss., 45 So. Rep. 91. 

30. Contracts—Failure to Complete.—Reser- 
voir company on completing work unfinished by 
contractor held entitled to deduct from amount 
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payable to contractor only the reasonable cost 
of finishing the work.—Hottel v. Poudre Valley 
Reservoir Co., Colo., 92 Pac. Rep. 918. 

31. Partial Performance.—The price which 
one was to receive for the making of garments 
for another must be reduced by the amount it 
cost the latter to complete the work which the 
former should have done but failed to do.— 
Levin v. Hendelman, 107 N. Y. Supp. ‘618. 

32. Parties in Pari Delicto—The maxim 
“In pari delicto potior est conditio defendentis” 
does not govern where the suit is by one of such 
parties to recover money received by a third 
party in respect of the illegal contract.—Cheu- 
vront v. Horner, W. Va., 59 S. E. Rep. 964. 

33. Corporations—Dissolution.—A corporation 
can only cease to exist by a surrender, forfeiture, 
or repeal of its charter, and a surrender can only 
be made to the state which grants it, whose 
courts also have exclusive jurisdiction of actions 
to revoke or forfeit its charter and franchises. 
—People v. New York City Ry. Co., 107 N. Y. 
Supp. 247. 

34. Subscriptions to Stock.—-Statutes, and 
not common-law principles, regulate contracts 
for shareholding in corporations, and the omis- 
sion to obey a statutory requirement of a pay- 
ment in cash upon a stock subscription makes 
the subscription invalid.—Hapgoods v. Lusch, 
107 N. Y. Supp. 331. 

35.—-—Title to Land.—The rule that, on disso- 
lution of a corporation, title to its real estate 
reverts to the grantor, is subject to the equit- 
able principle that such reversioner takes in 
trust for the person beneficially interested.— 
Diamond State Iron Co. v. Husbands, Del., 68 
Atl. Rep. 240. 

36. Counties—Audit of Claims.—In an action 
against members of a board of supervisors for 
collusion in conjointly auditing their illegal 
claims for compensation, a judgment cannot be 
had against them severally for moneys illegally 
received by each.—Wallace v. Jones, 107 N. Y. 
Supp. 288. 

37. Courts—County Courts.—Where a statute 
requires a judgment to be entered for double 
the damages found due, the county judge has 
power to enter judgment for such demand or 
damages claimed under Const. art. 5, § 17, only 
when they do not exceed $100.—Louisville & 
N. R. Co. v. Sutton, Fla., 44 So. Rep. 946. 

38. Criminal Evidence—Statement of Case.— 
No statement of the case on appeal having been 
served on or tendered the solicitor, and no case 
appearing in the record proper, held the judg- 
ment will be affirmed.—State v. Lewis, N. C., 
59 S. E. Rep. 999. 

39. Verdict.—Where an information in sep- 
arate counts charges grand larceny in one 
count and receiving stolen goods in the other 
count, there can be a verdict convicting the de- 
fendant on both counts, and the court may im- 
pose separate sentences.—O’Neal y. State, Fla., 
44 So. Rep. 940. 

40. Bill of Exceptions.—The bill of excep- 
tions having been signed after adjournment, and 
the record showing no order in term time for its 
signing in vacation, held it cannot be consid- 
ered.—Battle v. State, Ala., 45 So. Rep. 68. 

41. Principals.—Every one is a party to an 
offense who either actually commits it, or does 
some act which forms a part of it, or assists in 
the commission thereof, or counsels or procures 
another to commit or do any act forming a part 























thereof.—State v. Scott, Conn., 68 Atl. Rep. 258. 

42. Reception of Evidence.—Where defend- 
ant’s misconduct on a railroad track or on a 
station platform was all one continuous conver- 
sation, the state was not bound to elect on 
which it would rely for a conviction.—Hamilton 
v. State, Ala., 44 So. Rep. 968. 

43. Criminal Trial—Argument of Counsel.— 
The court in a criminal case held required to 
keep counsel for the state and accused within 
the bounds of legitimate argument, and check 
either when they exceed it.—State v. Blodgett, 
Or., 92 Pac. Rep. 820. 

44. Harmless Error.—Where by erroneous 
inception of the court and counsel a misdemean- 
or case is tried as a felony, but the error is dis- 
covered before sentence, it is prima facie harm- 
less.—Ayers v. State, Ga., 59 S. E. Rep. 924. 


45. Sufficiency.—A complaint and warrant 
for a felony which state the date of the offense 
-- “the biank day” or “the ——— day” of a 
month and year named are sufficient to author- 
ize the detention of the party charged until 











a preliminary examination can be held.—State 


v. White, Kan., 92 Pac. Rep. 829. 

46. Death—Compensation.—Where there was 
evidence that plaintiff was in normal health at 
the time of an accident, it is not error to charge 
that the jury should not consider any previous 
illness from which she had recovered in deter- 
mining her compensation.—JacksonVille Elec- 
tric Co. v. Batchis, Fla., 44 So. Rep. 933. 

47. Deeds—Construction.—The word “heirs” 
in a deed to the grantor’s second wife for life, 
remainder to the grantor’s heirs, held to mean 
children, so that at the grantee’s death the 
grantor’s son took the estate conveyed in re- 
mainder.—Boone v. Baird, Miss., 44 So. Rep. 929. 

48. Validity —A court of equity will not 
cancel a deed of fraud, unless the fraud clearly 
appears; nor will a deed be canceled for false 
representations, unless their falsity is certainly 
proved and the complainant deceived and in- 
jured thereby.—Wilson v. Williams, Md., 68 Atl. 
Rep. 297. 


49. Escrows—Delivery.—A deed placed in es- 
crow, which was never delivered, but was re- 
corded by the escrow holder in violation of the 
terms of the escrow agreement, has no effect 
as a deed.—Knapp v. Nelson, Colo., 92 Pac. Rep. 
912. 


50. Execution —-Punishment.—A judgment 
debtor held not liable for contempt for failure 
to appear for examination in supplementary 
proceedings in view of a telephone message 
from the creditor’s attorney.—In re Seitz, 107 
N. Y. Supp. 593. 

51. Executors and Administrators—Account- 
ing.—On settlement of an administrator’s ac- 
counts, he was not entitled to credit for the 
proceeds of land sold under order of the court 
paid to himself as mortgagee of the land.—Mc- 
Kenzie v. Matthews, Ala., 44 So. Rep. 958. 

52. Application for Letters.—Where testa- 
tor devised all his property to his wife, and she 
survived him and died, her duly appointed ad- 
ministrator was the proper party to caveat an 
application by the next of kin of her deceased 
husband for letters cum testamento.—Smith v. 
Moore, Ga., 59 S. E. Rep. 915. 

53.——_Compensation.—An agreement by bene- 
ficiaries under a will that the executor should 
have additional compensation for services ren- 
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dered in continuing testator’s business and 
working therein is voidable for unfairness or 
inequitableness.—In re Popp, 107 N. Y. Supp 277. 

54. Distribution of Property in Trust.— 
Where a legatee accepts the legacy under a 
distribution decree declaring a trust, the ex- 
ecutrix may not require as a condition precedent 
to delivery of the legacy an agreement as to 
the performance of the trust.—St. Mary’s HospPi- 
tal v. Perry, Cal., 92 Pac. Rep. 864. 
Limitations.—Where creditors of an €s- 
tate were told by an executor that their claims 
would be paid when the real estate was sold, the 
executor could not interpose the bar of limita- 
tions to such claims after the sale of the real 
estate.—In re Prince’s Estate, 107 N. Y. Supp. 
296. 

56.—Sale of Land.—If jurisdiction attaches, 
errors intervening in proceedings in probate 
court for the sale of land will not on a collat- 
eral attack defeat rights acquired thereunder.— 
King v. Gilreath, Ala., 45 So. Rep. 89. 


57. False Imprisonment—Pleading.—Where a 
complaint for false imprisonment did not aver 
an arrest under circumstances provided for in 
the ordinances of a city, the ordinances were 





55. 





inadmissible—Sanders v. Davis, Ala. 44 So. 
Rep. 979. 
58. KForgery—What Constitutes.—To consti- 


tute forgery, the false instrument must be one 
which if genuine would have legal validity; 
hence, if an instrument be such that, though 
falsely made, it shows on the face of it that it 
has no legal validity, it is not the subject of 
forgery.—Ex parte Farrell, Mont., 92 Pac. Rep. 
785. ps 

59. Franchises—Transfer Without Consent of 
State—-A corporation owning public franchises 
owes primarily a duty to the state, and the 
transfer of its public franchises without the 
consent of the state is against public policy.— 
People v. New York City Ry. Co. 107 N. Y. 
Supp. 247. 

60. Gaming—Pool Selling.—A place where 
pool selling is carried on is not for that reason 
a public nuisance at common law nor under 
Gen. St. 1902, § 1359.—State v. Scott, Conn., 68 
Atl. Rep. 258. 

61. Gas—Care in Delivery.—A person or cor- 
poration furnishing natural gas is not an in- 
surer, but must exercise such care and diligence 
as is called for by the dangerous character of 
the business.—Marshall Window Glass Co. v. 


Cameron Oil & Gas Co., W. Va., 59 S. E. Rep. 
959. 
62. Establishment of Rates.—A public ser- 





vice corporation furnishing gas and electricity 
held entitled only to a fair return on the actual 
value of its property after paying reasonable 
charges against the same.—Trustees of Village 
of Saratoga Springs v. Saratoga Gas, Electric 
Light & Power Co., 107 N. Y. Supp. 341. 

63. Guardian and Ward—Sale of Minor’s 
Property.—Where an act of sale of minor’s 
nroperty recites that the sale is on recommen- 
dation of a family meeting duly homologated 
by a judgment, of which a copy is annexed to 
the act, these recitals will be taken for true, 
in the absence of evidence to the contrary, where 
the records are lost.—Wood v. Frickie, La., 45 
So. Rep. 96. 

64. Habeas 
Where an 


Corpus—Grounds for Relief.— 
information states no offense and 





cannot be remedied by amendment, the court is 
without jurisdiction, and accused is entitled to 
release on habeas corpus, even though he might 
secure the same relief on appeal.—BEx parte 
Farrell, Mont., 92 Pac. Rep. 785. 

65. Highways—Dedication.—Where one who 
moves his fence back intends to dedicate the 
space set free to the public, the fact that his 
motive was to oblige a friend is immaterial.— 
Tise v. Whitaker-Harvey Co., N. C., 59 S. E. 
Rep. 1012. 

66. Holidays—Depositions.—A notice of open- 
ing depositions is not void because the time 
set is on a legal holiday.—Latta v. Catawba 
Electric & Power Co., N. C., 59 S. E. Rep. 1028. 

67. Homicide—Self-Defense.—The aggressor 
not reasonably free from fault cannot excuse 
the killing of his antagonist on the ground of 
self-defense, unless he in good faith declined 
the combat and his adversary became the ag- 
gressor.—King v. State, Fla., 44 So. Rep. 941. 

68. Hospital—Care of Patients.—A patient 
sent to a hospital conducted for private gain 
is entitled to such reasonable care for his safe- 
ty as his mental and physical condition’ may 
require.—Hogan vy. Clarksburg Hospital Co., 
W. Va.. 59 S. E. Rep. 943. 

69. Husband and Wife—Voluntary Partition 
of Property.—Where after judicial separation 
a voluntary partition as of the date of the in- 
stitution of the suit was had, the wife could 
not have vacation thereof without proof that 
she would have been benefited if it had been 
made as of the date of the judgment.—Haddad 
v. Haddad, La., 45 So. Rep. 109. 

70. Infants—Estoppel to Plead.—Defendant 
having been induced by plaintiff’s agent to in- 
sert his age in the contract as 21, while he was 
under that age, defendant was not estopped 
to plead infancy as a defense to an action on 
the contract.—International Text-Book Co. v. 
Doran, Conn., 68 Atl. Rep. 255. 

71. Injunction—Dissolution—Where an_ in- 
junction was dissolved on the filing of an an- 
swer, and the bill was dismissed without preju- 
dice, such dissolution order did not bar com- 
plainant’s right to an injunction in another 
suit.—Staley v. Big Sandy, E. L. & G. R. Co., 
W. Va., 59 S. E. Rep. 946. 

72. Trade Unions.—Injunction will not lie 
in the absence of injury to person or property 
to restrain conspirators from interfering with 
the trade, business, or occupation of others; 
they being amenable to prosecution for such 
acts under Pen. Code, § 168.—Thomas Russell & 
Sons v. Stampers & Gold Leaf Local Union No. 
22, 107 N. Y¥. Supp. 303. 

73. Innkeepers—Common Law Liability.—A 
guest in a hotel who holds the position of a 
regular boarder or lodger can only hold the 
proprietor to the exercise of ordinary care on 
the part of himself and his employees as to the 
goods and money of the guest.—Holstein v. 
Phillips & Son, N. C., 59 S. E. Rep. 1037. 

74. Judgment—Cancellation. — Equity may 
cancel judgments, orders, or decrees, or enjoin 
their enforcement, in whole or in part, for 
fraud; but the jurisdiction will only be exer- 
cised in cases of necessity, and where there is 
no adequate remedy at law.—Matthews v. Car- 
man, 107 N. Y. Supp. 694. 

75. Effect of Assignment.—Before notice of 
the rights of an assignee of a judgment, pay- 
ment by the debtor would absolve him from 
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further liability, though after notice he would 
not be justified in paying it to a stranger to 
the claim.—Fish v. Hahn, 107 N. Y. Supp. 274. 

76.——Notice of Motion.—It is not a fatal ob- 
jection to a nunc pro tune order correcting a 
judgment on the ground of mistake that the 
motion therefor was not served as many days 
before the hearing as required by the rules of 
court._in case of ordinary motions in suits.— 
Bernard v. Abel, U. S. C. C. of App., Ninth Cir- 
cuit, 156 Fed. Rep. 649. 

77. Judictal Sales—Powers of Sheriff.—A 
sheriff ordered to sell certain property in en- 
tirety is without authority to sell separately, 
to advertise the property for sale before the 
commission has been placed in his hands and 
sell it the day the commission reaches him.— 
Doucer v. Fenelon, La., 44 So. Rep. 908. 

78. Landlord and Tenant—Improvements by 
Tenants.—The law allowing a landlord to re- 
tain a buildin= erected by a tenant on the leased 
premises in case the lease is forfeited, held not 
unjust.—West Shore R. Co. v. Wenner, N. J., 68 
Atl. Rep. 225. 

79. Landlord’s Lien.—An 
affidavit for the foreclosure 
lien charging the furnishing of “the use of a 
horse” by striking the words “the use of’ held 
not objectionable as substituting a new cause 
of action.—Boyce v. Day, Ga., 59 S. E. Rep. 930. 

80. Subletting.—A ovrovision in a lease for- 
bidding subletting held to be violated, although 
no definite money rent was reserved.—Levey Vv. 
Hockwald, Cal., 92 Pac. Rep. 872. 

81. Surrender and Acceptance.—The mere 
taking of keys to premises from the tenant by 
the landlord’s agent does not, in the absence of 
other acts showing an intent to accept the sur- 
render, establish a valid surrender and accept- 
ance.—Feust v. Craig, 107 N. Y. Supp. 637. 

82. Licenses—Right to do Business.—Where 
a person has complied with an ordinance re- 
quiring payment of an occupation to and has 
demanded a license and it is refused, he may 
without a license engage in an occupation other- 
wise lawful.—Fosset v. Rock Island Lumber 
& Mfg. Co., Kan., 92 Pac. Rep. 833. 

83. Limitation of Actions—Pleadings.—Where 
limitations started against a judgment in the 
lifetime of the judgment creditur, the operation 
of the statute was not suspended by his death, 
though it was eight years before an administra- 
tor was appointed.—Brooks v. Preston, Md., 68 
Atl. Rep. 294. 

84. Pleading.—Where on the face of the 
~etition it appears the suit is barred, the point 
may be raised by demurrer, and if it does not so 
appear, the statute should be pleaded.—Thorn- 
ton v. Jackson, Ga., 59 S. E. Rep. 905. 


85. Simple Note Secured by Mortgage.— 
That a real estate mortgage securing a simple 
note was under seal did not prevent the statute 
of limitations applicable to simple contracts 
from running against the debt.—McKenzie v. 
Matthews, Ala., 44 So. Rep. 958. 

86. Logs and Logging—Construction as Sale 
of Standing Timber.—Facts held to show that a 
contract relating to the removal of “saw tim- 
ber” had been construed by the parties to ex- 
clude cord wood, and limited to timber suited 
for manufacture into lumber or other mill pro- 
duct.—-Roots v. Boring Junction Lumber Co., Or., 
92 Pac. Rep. 811. 

87. Malicious 


amendment of an 
of the landlord's 

















Prosecution—Complaint. — A 





complaint for malicious prosecution must allege 
a judicial proceeding, instigation by defendant, 
want of probable cause, malice, termination of 
the proceeding favorably to plaintiff, and dam- 
ages.—Sanders v. Davis, Ala., 44 So. Rep. 979: 

88. Mandamus—<Access to Corporate Books.— 
A stockholder seeking mandamus to enforce his 
right to inspect corporate books held required 
to show affirmatively that he is acting in good 
faith for a legitimate purpose.—People vy. Na- 
tional Park Bank, 107 N. Y. Supp. 369. 

89. Cattle Guard.—Mandamus held not to be 
the proper remedy for enforcing the installa- 
tion of cattle guards and crossings, where there 
is a difference between the parties as to whether 
the same were necessary.—State v. Colorado 
Southern, N. O. & P. R. Co., La., 44 So. Rep. 905. 

90. To Compel Judge to Set Case.—Manda- 
mus will lie to compel a judge ad hoc to set 
down a recognized case for trial and to try the 
same.—State v. Reid, La., 45 So. Rep. 103. 

91. Master and Servant—Injury to Servant.— 
A master in selecting co-employees held required 
to exercise reasonable care, taking into consid- 
eration the nature of the employment.—Wood- 
ward Iron Co. v. Curl, Ala., 44 So. Rep. 969. 

92. Mechaniec’s Liens—Defenses.—Where lien- 
ors were not parties to a prior mechanic’s lien 
claim, such prior claim was no defense to a sub- 
sequent claim to subject their interests to the 
payment thereof.—J. C. Vreeland Bldg. Co. v. 
Knickerbocker Sugar Refining Co., N. J., 68 Atl. 
Rep. 215. 

93. Rights of Sub-contractors.—In a suit 
bv a subcontractor, the owner may set off actual 
damages sustained by the contractor’s failure 
to complete the building.—Fossett v. Rock Is- 
land Lumber & Mfg. Co., Kan., 92 Pac. Rep. 833. 

94. Mortgages—Right of Mortgagee.—When 
property is mortgaged and subsequently an 
easement acquired necessary and essential to 
the full enjoyment of the property, it will inure 
to the benefit of the mortgagee.—Latta v. Ca- 
tawba Electric & Power Co., N. C., 59 S. E. Rep. 
1028. 

95. Municipal Corporations — Governmentai} 
Powers.—The fact that a municipal corporation 
has accepted a grant to it of authority conferred 
for the performance of strictly governmental 
duties does not of itself create a liability 
for an omission to perform such duties or for 
a negligent performance of them.—Udkin v. 
City of New Haven, Conn., 68 Atl. Rep. 253. 

96. Liabilities of Abutting Owners for Im- 
provements.—Two parts of a street divided by 
a public square in its center, not maintained 
at the expense of the municipality or its citi- 
zens, held to constitute but one street, so that 
the abutting owners on either side are liable 
for one-third of the cost of paving the same.— 
Alvey v. City of Asheville, N. C., 59 S. E. Rep. 
999. 


97.——Opening Streets.—In proceedings by a 
city for opening a street it is unnecessary that 
the description of the property should include 
a statement of the city, county, or state in 
which it is situated.—Kansas City v. Napiecek, 
Kan., 92 Pac. Rep. 827. 


98.——Ownership of Street.—Adjoining land- 
owners Own the land to the center of the street, 
subject only to the easement of the public 
to the right of way, and therefore are entitled 
to exercise all ordinary remedies for injuries 
to the freehold.—Hylan v. President and Trus- 
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tees of Village of Ossining 107 N. Y. Supp. 225. 
99. Public Improvements.—Relator’s prop- 
ertv held benefited by and assessable for im- 
provements in the city’s ship canal without 
reference to the fact that it had not been pre- 
viously assessed for similar improvements.— 
People v. City of Buffalo, 107 N. Y. Supp. 689. 


100. Water Bonds.—City bonds payable out 
of the revenue of a city water system do not 
constitute a part of the general indebtedness of 
the city, within Const. art. 8, § 6, limiting city 
debts.—Dean v. City of Walla Walla, Wash., 
92 Pac. Rep. 895. 

101. Navigable Waters—Riparian Rights.— 
The state holds the shores and beds of navi- 
gable streams in trust for the public, including 
riparian owners, who have a special property 
right as such independent of the general public. 
—Mobile Transp. Co. v. City of Mobile, Ala., 44 








So. Rep. 976. 
102. Negligence—Notice of Injury to Muni- 
cinality.— A notice to a municipal corporation 


of injuries sustained, which complains only of 
a broken leg, precludes the recovery of dam- 
ages against the city for any other injuries.— 
Diamond Rubber Co. v. Harryman, Colo., 92 Pac. 
Rep. 722. 

103. Parent and Child—Injury to Child.— 
One employing a minor at dangerous work 
without the consent of his father held liable 
to the fathér for injuries to the minor.— 
Woodward Iron Co., v. Curl, Ala., 44 So. Rep. 
974. ; 
104. Partition—Judicial Sales.—An action by 
minors within five years after attaining ma- 
jority to annul a sheriff's sale because of lack 
of authority held not barred by the prescrip- 
tion of five years, under Civ. Code, art. 3543, 
but barred by the prescription established by 


section 3542.—Doucet v. Fenelon, La, 44 So. 
Rep. 908. 
105. Partnership—Contracts Under Seal.—A 


note under seal executed in the partnership 
name by one of the partners held the simple 
contract of the partnership regarding the 
seal as surplusage.—Cowan, McClung & Co. v. 
Cunnineham & Ward, N. C., 59 S. E. Rep. 992. 

106. Party Walls—Agreement as to Use of 
Wall.—The mere grant of a right to use a spe- 
cified wall as an inclosure of a house to be built 
on one side of it will be interpreted to intend 
a house of such size as the wall will in fact 
inclose, and not to imply the right to enlarge 
the wall on the grantor’s premises so as to em- 
ploy it to enclose a targer house.—Miller v. 
Stuart, Md., 68 Atl. Rep. 273. 


107. Pleading—Demurrer.—An answer on the 
merits which also raises questions of misjoinder 
of parties and causes of action raised by a de- 
murrer overruled waives the questions of mis- 
joinder.—Diamond Rubber Co. v. Harryman, 
Colo., 92 Pac. Rep. 922. 

108. Separate Defenses.—An allegation in 
separete defenses that defendant “realleges all 
that he has hereinbefore alleged” incorporates 
affirmative defenses theretofore alleged in the 
answer.—Stemmerman v. Kelly, 107 N. Y. Supp. 
379. 

1v9. Principal and Agent—Breach of Trust.— 
A person may sell to an agent personally hav- 
ing no knowledge or notice of the agent’s breach 
of trust to his principal in buying in his own 
name.—Loeb v. Selig & Cromwell, La., 45 So. 
Rep. 100. 








110. Railroads—Injury to Person at Crossing. 
—Ordinance prohibiting the blocking of street 
crossings by railroad companies beyond a speci= 
fied time held admissible in evidence where it 
is claimed that a violation of such ordinance 
was the cause of the death of petitioner’s de- 
cedent.—Southern Ry. Co. v. Mouchet, Ga., 59 
S. E. Rep. 927, 

111. Precautions Against Fire-—Owner of 
warehouse near railroad track held not requir- 
ed to keep fire hose to guard against fires, nor 
liable for mistake in judgment as to the best 
method of extinguishing fire—Alabama Great 
Southern R. Co. v.. Planters’ Warehouse & Com- 
mission Co., Ala., 45 So. Rep. 82. 

112. Real Actions—Petitory Actions.—Plain- 
tiff in bringing a petitorv action held not forced 
to cumulate therewith a direct action of nulli- 
ty to set aside judicial proceedings under 
which his title has apparently been divested, 
but entitled to allege the proceedings to be ab- 
solute nullities and to go to trial on that issue. 
—Doucet v. Fenelton, La., 44 So. Rep. 908. 

113. Receivers—Mortgages.—Notice to trus- 
tee, under a mortgage securing bonds, of an 
application for the issuance of receiver’s certi- 
ficates and consent thereto by the trustee, 
held binding on the bondholders.—Rochester 
Trust & Safe Deposit Co. v. Oneonta & M. V. 
R. Co., 107 N. Y. Supp. 237. 

114. Reference—Findings.—A _ referee’s find- 
ings that certain unlawful acts committed by 
members of labor unions were in the interest 
and for the benefit of the unions was a con- 
clusion of law rather than a finding of fact.— 
Thomas Russell & Sons v. Stampers & Gold 
Leaf Local Union No. 22, 107 N. Y. Supp. 303. 


115. Remainders—Contingent and Vested.— 
The principles governing the distinction be- 
tween a vested and contingent remainder are 
applicable to personal property as well as to 
realty.—Voorhees v. Singer, N. J., 68 Atl. Rep. 
217. 

116. Removal of Causes—Fraudulent Joinder, 
—On petition to remove a cause, it is for the 
federal court to pass upon the allegation of 
fraudulent joinder of defendants to prevent re- 
moval; any finding thereon by the state court 
not binding the federal court.—Davis v. Rex- 
ford, N. C., 59 S. E. Rep. 1002. 


117. Sequestration—Joint Owners.—Property 
belonging to joint Owners may be sequestered 
where it is a‘leged that one party is squan- 
dering the revenues or committing some other 
act rendering sequestration advisable.—Inter- 
state Land Co. v. Doyle, La., 44 So. Rep. 918. 


118. Set-off and Counterclaim—Subjects of.— 
Payments by an owner to workmen of contract- 
or pursuant to arrangement entered into before 
rights of an assignee of contractor had attached 
held a proper charge against both contractor 
and assignee.—Hottel v. Poudre Valley Reservoir 
Co., Colo., 92 Pac. Rep. 918. 


119. Shipping—Liability for Damage to Car- 
g0.—A vessel, under charter, which becomes 
unseaworthy on the voyage to the port of load- 
ing, but fails to report her disability on her 
arrival, in consequence of which a cargo is 
procured or prepared for shipment, is liable 
for the loss resulting to the owner from her 
inability to take it or from her delay in mak- 
ing repairs.—The Ask, U. S. D. C., S. D. N. Y., 156 
Fed. Rep. 678. ’ 

120. Specific 





Performance—Contracts En- 
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forceable.—A purchaser~ otherwise entitled to 
specific performance of the contract of sale 
held not defeated by the fact that he has 
gained more from possession of the premises 
than he has lost by his outlays and improve- 
ments.—Roberts v. Braffett, Utah, 92 Pac. Rep. 
789. 

121. Parties.—A vendee’s right to specific 
performance will not be defeated by the fact 
that the vendor, who had only a contract for 
title, caused the deed to be executed to a vol- 
unteer.—Pearson vy. Courson, Ga., 59 S. E. Rep. 
907. 

122. Where Time is Essence of Contract.— 
Where time is of the essence of a contract of 
sale of real estate, equity as well as law de- 
mands a substantial compliance by him who 
seeks the equitable relief of specific perform- 
ance.—Roberts v. Braffett, Utah, 92 Pac. Rep. 
789. 

123. 
warden of the 








States—Torts of Officers—Where’_ the 
State Prison had timber cut on 
land adjoining the penitentiary grounds, {jt 
is no defense, in an action for trespass, that 
he was acting within the scope of his authori- 
ty as an officer of the state.—Elmore v. Fields, 
Ala., 45 So. Rep. 66. 

124. Sunday—Baseball.—The police will not 
be restrained from preventing baseball playing 
on Sunday on the grounds of an athletic as- 
sociation, where those only are admitted, who 
buy score cards at the ticket office at 25 cents 
each.—Ontario Field Club v. McAdoo, 107 N. 
Y. Supp. 295 


125. Trade-marks and Trade-names—Un- 
fair Competition.—The mere making and sale of 
repair parts for a well-known machine, the pat- 
ents on which have expired, by other than the 
patentee and maker of the machine, which 
also makes and sells such repair parts, is not 
an act of unfair trade, unless they are put out 
as the goods of the original patentee.—Bender 
v. Enterprise Mfg. Co., U. S. C. C. of App., Sixth 
Circuit, 156 Fed. Rep. 641. 

126. Trade Unions—Rights.—A labor union is 
an entity recognized by law with the same right 
as an individual to threaten to do that which 
it may lawfully do.—Thomas Russell & Sons v. 
Stamvrers & Gold Leaf Loca! Union No. 22, 107 
N. Y. Supp. 303. 

127. Trespass—Cutting Timber.—In an action 
of trespass quare clausum fregit for cutting 
timber, the premises need not be described by 
metes and bounds or by government survey 
where the description given is sufficiently cer- 
tain to put defendant on notice of the same.— 
Elmore v. Fields, Ala., 45 So. Re» 66. 

128. Trusts—Management.—The holding by 
a trustee of a legal title in property for reg- 
ulation and superintendence is not inconsistent 
with a possession and use by the beneficiaries 
subject to such superintendence.—Mobile Transp. 
Co. v. City of Mobile, Ala., 44 So. Rep. 976. 


129. Resulting Trusts.—When a_ person 
purchases land with his own money, and takes 
title in his own name, no trust results by a 
parol agreement of the purchaser to ho'd the 
land for the benefit of the other person.—Os- 
theimer v. Single. N. J., 68 Atl. Rep. 231. 


130. Vendor and Purchaser—Bona Fide Pur- 
chasers.—Though equity may protect a vendor 
conveying land in consideration and on condi- 
tion that the grantee shall maintain a basin 
thereon in connection with its canal, yet a pur- 








chaser from the vendor has no remedy, since 
he cannot complain that the vendor was not 
paid what he was entitled to.—Dawson v. West- 
ern Maryland R. Co., Md., 68 Atl. Rep. 301. 

131. Performance of Contract.—Where de- 
signated tracts of land are sold as a whole for a 
gross sum without express or implied warranty 
as to quantity, the purchaser is entitled to no 
abatement of the purchase price if the quanti; 
ty is less than estimated.—Brassell v. Fisk, 
Ala., 45 So. Rep. 7X 

132. -Substitution of Parties.—Where by 
agreement L. was substituted for the vendor 
in an executory contract for the sale of land, 
L sustained the relation of vendor to the orig- 
inal purchaser.—Pearson v. Courson, Ga., 59 S. 
E. Rep. 907. 

133. Waiver of Defects in Title.—Objections 
to title held not of such a character that if 
made at the time fixed for closing title they 
could not have been obviated by vendors, and 
hence they were waived where vendee did not 
tender performance and raise such objections 
at the time fixed for closing title—Rosenberg 
v. Jacobson, 107 N. Y. Supp. 595. 


134. Venue—Transfer of Recused Case.—Au- 
thority to transfer a recognized case is vested 
in the judge ad hoc to be exercised if the case 
has not been tried within nine months from 
the date of recusation or from the date of a 
45 So. 








trial or mistrial.—State v. Reid, La., 
Rep. 103. 
135. Wills—Charge on Realty.—Where by 


the terms of a will the share of each devisee 
in the real estate was subject to the payment of 
a proportionate part of an annuity to the wid- 
ow, such shares became an express charge on 
such realty.—In re Phillips’ Estate, 107 N. Y. 
Supp. 388. 

136. Chattels Real.—A chattel real having 
been specifically bequeathed, legatees held en- 
titled to recover in ejectment under certain 
proof, without further showing that the chattel 
real was distributed to the legatees by order of 
the orphans’ court.—Crean v. McMahon, Md.. 68 
Atl. Rep. 265. 

137. Specific Legacies.—A bequest of the 
proceeds of testatrix’s real estate held specific 
in character, so that the general legatees in 
ease of deficiency of assets were not entitled 
to any portion of the property so specifically 
bequeathed.—In re Matthews 107 N. Y. Supp. 301. 


138. Witnesses—Competency.—The son of a 
decedent alleged to have acquired title from 
his wife whom defendant claimed held the 
legal title to the land in controversy held not 
incompetent by reason of his relationship to 
testify to declarations of the father prior to 
the making of the deed in disparagement of 
his title—Floyd v. Ricketson, Ga., 59 S. E. Rep. 
909. 

139. Interest.—In a suit for partition, it 
did not follow, because a witness was a legatee 
under the will from which the parties derived 
title, that he was interested so as to be an 
incompetent.—McQueen v. Grigsby. Ala., 44 So. 
Rep. 961. 

140. Work and Labor—Quantum Meruit.— 
The right of one to’ recover for materials, etc, 
furnished under an entire contract, before fur- 
trer performance was prevented by the passage 
of an ordinance, is not upon the contract, but 
upon a quantum meruit.—Binz v. National Sup- 
ply Co., Tex., 105 S. W. Rep. 5643. 

















